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United States Court of Federal Claims. 
PANASONIC COMMUNICATIONS CORPORA-

TION OF AMERICA, Plaintiff, 
v. 

The UNITED STATES, Defendant. 
 

No. 09–793 T. 
May 6, 2011. 

 
Background: Corporate taxpayer brought tax refund 

action against the United States, alleging that the 

Internal Revenue Service (IRS) improperly imposed 

an excise tax against taxpayer due to the presence of 

ozone-depleting chemicals (ODCs) allegedly used in 

the manufacture and production of taxpayer's im-

ported telephone products. Taxpayer moved to compel 

discovery responses. 
 
Holdings: The Court of Federal Claims, Edward J. 

Damich, J., held that: 
(1) taxpayer was entitled to discovery in the form of 

IRS documents that instructed, advised, or otherwise 

told an IRS employee to do or not to do something 

relating to ODC testing in commercial products or to 

the application of the ODC excise tax regulations; 
(2) taxpayer was entitled to discovery of documents 

related to IRS use of testing for ODCs as a basis to 

determine or consider whether excise taxes should be 

imposed on any taxpayer other than corporate tax-

payer; 
(3) attorney-client privilege extended to third party 

independent contractor of IRS; and 
(4) taxpayer was not entitled to production of 19 

documents relating to the proposal, drafting, and 

promulgation of rule relating to the tax imposed on 

imported taxable products. 
  
Motion granted in part and denied in part. 

 
West Headnotes 

 
[1] Federal Courts 170B 1112 
 
170B Federal Courts 
      170BXII Claims Court (Formerly Court of 

Claims) 
            170BXII(B) Procedure 
                170Bk1112 k. Discovery, subpoenas, and 

compelling production of evidence. Most Cited Cases  
 

In corporate taxpayer's tax refund action, in which 

taxpayer alleged the Internal Revenue Service (IRS) 

improperly imposed an excise tax against taxpayer 

due to the presence of ozone-depleting chemicals 

(ODCs) allegedly used in the manufacture and pro-

duction of taxpayer's imported telephone products, 

corporate taxpayer was entitled to discovery in the 

form of Internal Revenue Service (IRS) documents 

that instructed, advised, or otherwise told an IRS em-

ployee to do or not to do something relating to ODC 

testing in commercial products or to the application of 

the ODC excise tax regulations; taxpayer's request 

was not directed to discovering the conclusions and 

reasoning of IRS agents, but rather to guidance doc-

uments that it thought might shed light on the validity 

of the testing regime employed. 
 
[2] Federal Courts 170B 1112 
 
170B Federal Courts 
      170BXII Claims Court (Formerly Court of 

Claims) 
            170BXII(B) Procedure 
                170Bk1112 k. Discovery, subpoenas, and 

compelling production of evidence. Most Cited Cases  
 

In corporate taxpayer's tax refund action, in which 

taxpayer alleged the Internal Revenue Service (IRS) 

improperly imposed an excise tax against taxpayer 

due to the presence of ozone-depleting chemicals 

(ODCs) allegedly used in the manufacture and pro-

duction of taxpayer's imported telephone products, 

corporate taxpayer was entitled to discovery in the 

form of documents related to IRS use of testing for 

ODCs as a basis to determine or consider whether 

excise taxes should be imposed on any taxpayer other 

than corporate taxpayer; the taxpayer's discovery 

inquiry was relevant or reasonably calculated to lead 

to the discovery of relevant evidence related to the 

validity of the scientific testing. 
 
[3] Privileged Communications and Confidential-
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ity 311H 160 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk157 Communications Through or in 

Presence or Hearing of Others; Communications with 

Third Parties 
                311Hk160 k. Experts and professionals in 

general. Most Cited Cases  
 

Third party independent contractor met test for 

being Internal Revenue Service's (IRS) agent, so as to 

permit the extension of the attorney-client privilege to 

third party, in corporate taxpayer's tax refund action, 

in which taxpayer alleged the IRS improperly imposed 

an excise tax against taxpayer due to the presence of 

ozone-depleting chemicals (ODCs) allegedly used in 

the manufacture and production of taxpayer's im-

ported telephone products; third party had a continu-

ing relationship with the IRS to provide research and 

technical assistance to the IRS in its efforts to admi-

nister the excise tax provisions of the Internal Revenue 

Code, and, in order to properly advise the IRS with 

respect to the legal position it should have adopted in 

the audit of corporate taxpayer, IRS counsel neces-

sarily relied on third party's unique technical expertise 

and knowledge about the laboratory findings that had 

detected ODCs on taxpayer's telephones and that 

supported the IRS's tax assessments. 
 
[4] Privileged Communications and Confidential-

ity 311H 159 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk157 Communications Through or in 

Presence or Hearing of Others; Communications with 

Third Parties 
                311Hk159 k. Agents or employees of at-

torney or client in general. Most Cited Cases  
 

In order for the attorney–client privilege to extend 

to third-party agents, the role of the agent must be to 

facilitate communications between the client and its 

attorneys; in this respect, the third party is acting as an 

agent of counsel in much the same way as the attor-

ney's clerks, investigators, or translators. 
 
[5] Privileged Communications and Confidential-

ity 311H 159 

 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk157 Communications Through or in 

Presence or Hearing of Others; Communications with 

Third Parties 
                311Hk159 k. Agents or employees of at-

torney or client in general. Most Cited Cases  
 
Privileged Communications and Confidentiality 

311H 173 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk171 Evidence 
                311Hk173 k. Presumptions and burden of 

proof. Most Cited Cases  
 

A party asserting the attorney-client privilege 

extends to a third-party agent bears the burden of 

showing the role of the agent is to facilitate commu-

nications between the client and its attorneys to defeat 

a claim of waiver of the privilege. 
 
[6] Privileged Communications and Confidential-

ity 311H 159 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk157 Communications Through or in 

Presence or Hearing of Others; Communications with 

Third Parties 
                311Hk159 k. Agents or employees of at-

torney or client in general. Most Cited Cases  
 

The attorney-client privilege applies to commu-

nications involving third-party independent contrac-

tors who are representatives of the client for purposes 

of applying the privilege. 
 
[7] Privileged Communications and Confidential-

ity 311H 160 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk157 Communications Through or in 

Presence or Hearing of Others; Communications with 

Third Parties 
                311Hk160 k. Experts and professionals in 

general. Most Cited Cases  
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Third party's status as a prospective trial expert 

witness did not override the reach of the attor-

ney-client privilege to the communications between 

third party and the Internal Revenue Service (IRS) in 

his capacity as a representative of the agency, in cor-

porate taxpayer's tax refund action, in which taxpayer 

alleged the Internal Revenue Service (IRS) improperly 

imposed an excise tax against taxpayer due to the 

presence of ozone-depleting chemicals (ODCs) alle-

gedly used in the manufacture and production of tax-

payer's imported telephone products; if and when third 

party were to be formally identified as a trial expert, 

the question of what expert discovery taxpayer would 

be able to undertake of the IRS regarding the third 

party might be pertinent. RCFC, Rule 26(a)(2), 28 

U.S.C.A. 
 
[8] Privileged Communications and Confidential-

ity 311H 361 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk361 k. Deliberative process privilege; 

mental process privilege. Most Cited Cases  
 

In corporate taxpayer's tax refund action, in which 

taxpayer alleged the Internal Revenue Service (IRS) 

improperly imposed an excise tax against taxpayer 

due to the presence of ozone-depleting chemicals 

(ODCs) allegedly used in the manufacture and pro-

duction of taxpayer's imported telephone products, 

corporate taxpayer was not entitled to production of 19 

documents relating to the proposal, drafting, and 

promulgation of rule relating to the tax imposed on 

imported taxable products, as to which the United 

States had asserted the deliberative process privilege; 

court had set a schedule for fact and expert discovery 

in preparation of a mini-trial on the issue of the valid-

ity of the testing employed for the presence of ODCs 

in the products and components in question, and there 

was no overriding need for corporate taxpayer to delve 

into the pre-decisional, deliberative give-and-take of 

government employees to try to tease out facts that did 

not seem to be at issue. 26 C.F.R. § 52.4682–3. 
 
[9] Privileged Communications and Confidential-

ity 311H 361 
 
311H Privileged Communications and Confidentiality 

      311HVI Public Officers and Records 
            311Hk361 k. Deliberative process privilege; 

mental process privilege. Most Cited Cases  
 

The deliberative process privilege generally pro-

tects documents reflecting the internal opinions and 

deliberations that are part of the process in which 

government officials make decisions and formulate 

policies; the information subject to the protection of 

the privilege must be both pre-decisional and deliber-

ative in nature. 
 
[10] Privileged Communications and Confiden-

tiality 311H 361 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk361 k. Deliberative process privilege; 

mental process privilege. Most Cited Cases  
 

The deliberate process privilege may be over-

come pursuant to a five-factor test that courts employ 

to determine whether the plaintiff's evidentiary need 

for the information is sufficient to out-weigh the 

government's interest in confidentiality. 
 
[11] Privileged Communications and Confiden-

tiality 311H 361 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk361 k. Deliberative process privilege; 

mental process privilege. Most Cited Cases  
 

The first of the factors of five-factor test used to 

determine whether a plaintiff's evidentiary need for 

information is sufficient to out-weigh the govern-

ment's interest in confidentiality under the deliberate 

process privilege is the relevance of the evidence 

sought to be protected. 
 

*424 ORDER 
EDWARD J. DAMICH, Judge. 

This case is a tax refund action wherein Panasonic 

complains that the Internal Revenue Service (―IRS‖) 

improperly imposed an excise tax against it due to the 

presence of ozone-depleting chemicals (ODCs) alle-

gedly used in the manufacture and production of its 

imported telephone products. In September 2010, the 

Court set out a schedule for fact and expert discovery 
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in preparation for a mini-trial on the issue of the va-

lidity of the ODC testing. 
 

Before the Court is Plaintiff's second motion to 

compel discovery responses. At issue are Plaintiff's 

Request for Production Number 32; Request for 

Production Number 34; documents shared with Dr. 

Bob Wright of Pacific Northwest National Laboratory 

(―PNNL‖) as to which the United States asserts the 

attorney-client privilege; and Request for Production 

Number 52, as to which the United States asserts the 

deliberative process privilege. 
 
 Document Request Number 32 

[1] The United States objects to Request Number 

32 on the basis that it is overbroad and burdensome, 

seeks documents neither relevant nor calculated to 

lead to the discovery of admissible evidence, is un-

clear, calls for the production of documents or infor-

mation that would reveal the manner in which tax-

payers are selected for audit or under what circums-

tances the IRS may subject the products of a taxpayer 

to testing for ozone-depleting chemicals, and conflicts 

with the *425 confidentiality provisions of 26 U.S.C. 

§ 6103. Resp. at 5–6. 
 

The Court has addressed the Government's ob-

jections based on the application of § 6103 in its order 

of April 20, 2011. Defendant has separately moved the 

Court for a protective order protecting the confiden-

tiality of information that would reveal under what 

circumstances the IRS may subject the products of a 

taxpayer to scientific testing for ozone-depleting 

chemicals. The Court's decision on that motion will be 

issued in a separate order. 
 

Plaintiff's Request Number 32 states: 
 

Produce all IRS documents related to guidance for 

revenue agents and/or other IRS employees re-

garding ODC excise taxes, including without limi-

tation internal guidance regarding assessment of 

excise taxes, documents related to testing for pres-

ence of ODCs, audit technique guides, bulletins, 

notices, and procedures. (Note this request should 

include, for example but without limitation, docu-

ments related to the IRS's ―Ozone Depleting 

Chemicals (ODC) Excise Tax Audit Techniques 

Guide‖ and related documents including notes, 

e-mails, memoranda and other documents in the 

possession of Jody Angelo, ODC Program Analyst 

and/or her associates, predecessors, or successors.) 
 

Defendant argues that the phraseology of the re-

quest, ―documents related to ... guidance ... regarding 

ODC excise taxes,‖ renders the request overly broad 

and therefore burdensome. ―Guidance‖ is not defined 

and the omnibus phrases ―related to‖ and ―regarding‖ 

do not modify a ―sufficiently specific type of infor-

mation, document, or event.‖ See Brown Bear v. Cuna 

Mut. Group, 266 F.R.D. 310, 320 (D.S.D.2009). The 

Government points out that the request is not limited 

to any particular category of documents, to guidance 

to or from any particular individual or individuals, to 

any particular aspect of ODC excise taxes, or limited 

in time or temporal scope. 
 

In addition, it argues that, because tax refund suits 

are de novo proceedings ―in which the conclusions and 

reasoning of IRS agents during administrative pro-

ceedings are not relevant,‖ any guidance given to 

revenue agents is irrelevant to this specific de novo 

refund action. Def.'s Resp. at 5. Furthermore, to the 

extent Plaintiff's request for such guidance documents 

is based on its interest in examining the strengths and 

limitations of the scientific testing for ODCs, the 

terms of the request are unclear. 
 

Plaintiff's request, however, does identify at least 

one specific document, the Audit Techniques Guide, 

and generically describes other such documents it 

seeks, such as bulletins, notices, and procedures, as 

examples of the objects of its discovery request. It also 

identifies a specific individual by name and title, as 

well as directing its request to her associates, prede-

cessors, and successors, although it affirms that ―it is 

the substance of the guidance that is relevant,‖ rather 

than the identity of the individual giving or receiving 

the guidance. Reply at 4. Furthermore, in its Reply, 

Plaintiff proposes a re-write of its document request: 
 

Produce all IRS guidance for or to IRS employees 

regarding testing for ODCs in commercial products 

and/or application of the ODC excise tax regulation, 

26 C.F.R. § 52.4682–3, to specific types of products 

(electronic and non-electronic products or compo-

nents). Responsive documents would include, for 

example but without limitation, audit technique 

guides, bulletins, notices, procedures, and training 

materials. Note this should include, for example but 

without limitation, documents related to the IRS's 

―Ozone Depleting Chemicals (ODC) Excise Tax 
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Audit Techniques Guide‖ and the ―IRS Revised 

Audit Technique Guide on Ozone Depleting 

Chemicals Excise Tax,‖ as well as notes, e-mails, 

memoranda, and other documents in the possession 

of current and former ODC Program Analysts, in-

cluding Jody Angelo and/or her associates, prede-

cessors, or successors. For purposes of this request, 

the relevant timeframe is 1989 to the present. 
 

Id. at 5. 
 

In addition, as the Court noted with respect to 

Plaintiff's first motion to compel, the object of the 

parties' discovery at this stage of the litigation is to 

prepare for trial on the limited topic of the validity of 

the scientific *426 testing employed by the IRS to 

ascertain the presence of ODCs in Plaintiff's products. 

Plaintiff's request is not directed to discovering the 

conclusions and reasoning of IRS agents, but rather to 

guidance documents that it thinks may shed light on 

the validity of the testing regime employed. For pur-

poses of discovery, pursuant to Rule 26(b)(1) of the 

Rules of the Court of Federal Claims (RCFC), 

―[r]elevant information need not be admissible at the 

trial if the discovery appears reasonably calculated to 

lead to the discovery of admissible information.‖ 

Given this latitude, the Court is not persuaded by 

Defendant's objection on the basis of relevance. 
 

The Court further finds that Plaintiff's revision of 

Request Number 32 somewhat narrows the boundaries 

of its request and that Defendant can respond in a 

reasonable manner. As the Court reads the revised 

request, it basically covers IRS documents that in-

struct, advise, or otherwise tell an IRS employee to do 

or not to do something relating to ODC testing in 

commercial products or to the application of the ODC 

excise tax regulations. Plaintiff's motion to compel is 

GRANTED with respect to revised Request for 

Documents Number 32. 
 
 Document Request Number 34 

[2] Defendant's objections to Request Number 34 

are similar to its objections to Request Number 32. 
 

The Request states: 
 

Produce all documents related to IRS use of testing 

for ODCs as a basis to determine or consider 

whether excise taxes should be imposed under 26 

U.S.C. § 4681 et seq. on any taxpayer other than 

Panasonic. Please produce redacted documents as 

necessary to preserve any taxpayer confidentiality 

obligations while fulfilling your obligation to an-

swer this request. 
 

Defendant argues that Panasonic's request ―seeks 

discovery of documents considered or relied on by the 

IRS to ‗determine‘ or ‗consider‘ whether to impose 

excise taxes on other taxpayers,‖ but that, because this 

is a de novo tax refund suit, ―the IRS's reasons for 

imposing taxes on other taxpayers are not relevant.‖ 

Resp. at 7. In reply, however, Plaintiff explains that it 

is not attempting ―to argue that the IRS should be 

stopped from assessing taxes against Panasonic based 

on the treatment of a third-party taxpayer.‖ Reply at 8. 

Rather, it is exploring whether there were any ―flaws 

or errors‖ in ODC testing that bear on the validity of 

the testing methodology. Again, because the focus of 

the mini-trial is on the validity of the scientific testing, 

the Court finds Plaintiff's discovery inquiry relevant or 

reasonably calculated to the lead to the discovery of 

relevant evidence. 
 

Defendant also objects that the discovery request 

is overly broad because the phrase ―related to‖ fails to 

modify a ―sufficiently specific type of information, 

document, or event,‖ quoting Brown Bear, 266 F.R.D. 

at 320. The Court finds, however, that the phrase 

―related to IRS use of testing for ODCs‖ is indeed 

modified, and thus narrowed sufficiently, by the re-

mainder of the sentence. The universe of such docu-

ments is specifically those that were employed in the 

calculus of imposing ODC excise taxes, or not, on 

other taxpayers. Plaintiff's motion to compel is 

therefore GRANTED as to Document Request Num-

ber 34. 
 
 Attorney–Client Privilege 

[3] A number of documents responsive to Plain-

tiff's discovery requests have been redacted or with-

held by the United States on the basis of the attor-

ney-client privilege. Plaintiff argues that the privilege, 

however, does not extend to communications to which 

Dr. Bob Wright of PNNL was a party or which were 

shared with Dr. Wright. 
 

[4][5] In its motion, Plaintiff first notes the gen-

eral rule that a client expressly waives the attor-

ney-client privilege with respect to a confidential 

communication when it discloses the communication 

to a third party. Eden Isle Marina, Inc. v. United 
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States, 89 Fed.Cl. 480, 501 (2009). Acknowledging 

that the privilege may extend to third-party agents in 

certain circumstances, Plaintiff emphasizes that ―the 

third party's involvement must be necessary to the 

lawyer's provision of legal services.‖ Louisiana Mu-

nicipal Police Employees Retirement Sys. v. Sealed 

Air Corp., 253 F.R.D. 300, 312 (D.N.J.2008) (citing 

*427Cavallaro v. United States, 284 F.3d 236, 247–49 

(1st Cir.2002)). The role of the agent must be to ―fa-

cilitate communications‖ between the client and its 

attorneys. United States v. ChevronTexaco Corp., 241 

F.Supp.2d 1065, 1072 (N.D.Cal.2002). In this respect, 

the third party is acting as an agent of counsel in much 

the same way as the attorney's clerks, investigators, or 

translators. Louisiana Municipal Police, 253 F.R.D. at 

311; see also United States v. Kovel, 296 F.2d 918, 

922 (2d Cir.1961). But the party asserting the third 

party as such an agent bears the burden of showing 

this relationship to defeat a claim of waiver of the 

privilege. Louisiana Municipal Police, 253 F.R.D. at 

311; see also Energy Capital Corp. v. United States, 

45 Fed.Cl. 481, 491 (2000). Plaintiff argues that the 

Government's entries on its Privilege and Redaction 

Logs give ―no indication that Dr. Wright's work was 

done at the direction of an attorney or to assist in 

providing legal advice.‖ Mot. at 10. The entries also 

fail to demonstrate ―that Dr. Wright's participation 

was necessary to facilitate IRS counsel's provision of 

legal advice to the seven-member IRS team.‖ Id. at 11. 
 

In response, the Government argues that the pri-

vilege extends to the communications involving Dr. 

Wright on two bases, first as an agent of counsel and 

second as a representative of the client. First, it 

maintains that ―Dr. Wright's expertise was also needed 

for IRS Chief Counsel to understand and appropriately 

advise the IRS with respect to the legal significance of 

the test results obtained by Panasonic in its effort to 

rebut PNNL's findings‖ and ―that IRS counsel could 

not have adequately advised the IRS during the audit 

without engaging in communications—intended to be 

confidential—that involved Dr. Wright.‖ Resp. at 15. 

Defendant's argument in this regard amounts to 

claiming Dr. Wright as an agent of counsel in order to 

facilitate counsel's communications with the IRS on 

the scientific aspects of the matters in dispute. 
 

[6] In addition, the Government asserts that Dr. 

Wright was ―a representative of the Internal Revenue 

Service for purposes of applying the privilege to the 

documents at issue because he possessed a ‗special 

relationship‘ to both (1) the IRS and (2) its audit of 

Panasonic, which occasioned the need for legal ser-

vices from IRS Chief Counsel.‖ Id. at 12. Citing this 

Court's decision in Energy Capital, 45 Fed.Cl. at 

489–91, Defendant argues, ―As pertinent to this case, 

however, the attorney-client privilege will also apply 

to communications involving third-party independent 

contractors who are ‗representatives of the client‘ for 

purposes of applying the privilege.‖ Resp. at 10. In 

Energy Capital, this Court affirmed the rule that the 

privilege extends to third party independent contrac-

tors for the client, in the particular circumstances 

where they also possess ―a special relationship to both 

the corporation and the transaction giving rise to the 

need for legal services.‖ 45 Fed.Cl. at 489, 490 

(quoting John E. Sexton, A Post–Upjohn Considera-

tion of the Corporate Attorney–Client Privilege, 57 

N.Y.U.L.Rev. 443, 500 (1982)) (emphasis added in 

Energy Capital ). Energy Capital relied on and en-

dorsed the reasoning of the 8th Circuit in In Re Bieter 

Co., 16 F.3d 929 (8th Cir.1994), which explained in an 

analogous context, ―There is no reason to differentiate 

between an accountant-employee and a regularly 

retained outside accountant when both occupy the 

same extremely sensitive and continuing position as 

financial adviser, reviewer, and agent: both possess 

information of equal importance to the lawyer.‖ 16 

F.3d 929, 937 (8th Cir.1994). 
 

Defendant thoroughly recites Dr. Wright's rela-

tionship with the IRS via an interagency agreement 

executed in 1998 between the Department of Energy 

and the IRS in which PNNL, with Dr. Wright as the 

project manager, was retained to develop an analytical 

procedure for the detection of ozone-depleting chem-

icals in commercial products. Resp. at 13. PNNL was 

also retained to assist in the IRS's audits of taxpayers 

for ODCs through laboratory testing. ―Thus, since 

1998, Dr. Wright has had a continuing relationship 

with the IRS, under the interagency agreement, to 

provide research and technical assistance to the IRS in 

its efforts to administer the excise tax provisions of the 

Internal Revenue Code.‖ Id. at 13–14. In addition, Dr. 

Wright has been prominently involved in the IRS's 

audit of Panasonic. ―In order to properly advise the 

IRS with respect to the *428 legal position it should 

adopt in the audit, IRS counsel necessarily relied on 

Dr. Wright's unique technical expertise and know-

ledge about PNNL's laboratory findings that had de-

tected ozone-depleting chemicals on Panasonic's tel-

ephones and that supported the IRS's tax assessments 

in this case.‖ Id. at 15. The Court is satisfied that De-
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fendant has adequately demonstrated that Dr. Wright, 

albeit an independent contractor, meets the test for 

being treated as the ―client's agent.‖ 
 

[7] Nevertheless, Plaintiff argues that the Court 

―need not decide whether he is the functional equiva-

lent [of an employee], because the United States has 

waived the privilege by sharing privileged information 

with its testifying agent.‖ Reply at 10. Panasonic ar-

gues that ―a privileged communication is preserved 

only if it is made in confidence.‖ Id. at 11. In this 

instance, although Dr. Wright may have met the test 

for treatment as if he were an employee of the IRS, the 

confidentiality requirement of the attorney-client pri-

vilege has been abrogated because ―the United States 

has clearly stated its intention to name Dr. Wright as 

its expert witness in this case.‖ Id. Plaintiff notes that 

information shared with expert witnesses is disco-

verable. Energy Capital, 45 Fed.Cl. at 494. It argues 

that, ―[i]f a party discloses otherwise privileged in-

formation to an expert witness, therefore, the party 

knows the communication is not being made in con-

fidence and intentionally waives the privilege that 

may otherwise attach to the communication.‖ Reply at 

11 (citing Coastline Terminals of Conn., Inc. v. United 

States Steel Corp., 221 F.R.D. 14, 16 (D.Conn.2003)) 

(―Experts hired to testify are not considered repre-

sentatives of the lawyer for purpose of the privilege 

because their communications are subject to disclo-

sure at trial and, therefore, are not confidential com-

munications.‖). 
 

In support, Plaintiff emphasizes that the United 

States has already indicated its intent to name Dr. 

Wright as its expert witness. Def.'s Mot. to Quash, 

Nov. 24, 2010 (Doc. No. 26), stating Defendant ―will 

proffer the testimony of Dr. Bob Wright to testify as 

an expert at the mini-trial regarding the testing of 

Plaintiff's telephone products by PNNL.‖ In addition, 

during the administrative proceedings in the dispute 

between Panasonic and the IRS, the IRS advised that 

―the laboratory is the Service's Expert Witness‖ in 

support of its testing methodology. Reply, Exh. 13 at 

ADMIN01553. Accordingly, ―because the IRS knew 

that Dr. Wright was its expert from the time it began 

testing phones, at the latest, any communications 

made with Dr. Wright were not made in confidence.‖ 

Id. at 12. Plaintiff argues that it is only a technicality 

that Defendant has not yet formally designated Dr. 

Wright as its testifying expert. Thus, Plaintiff asserts, 

neither the attorney-client privilege nor the work 

product doctrine 
FN1

 attach to IRS communications 

with Dr. Wright because they were not made in con-

fidence. 
 

FN1. In its Reply, Panasonic expands its 

motion to compel to cover all documents 

shared with Dr. Wright as to which the 

United States has claimed the protection of 

the work-product doctrine as well. 
 

The Court agrees with Defendant that ―Dr. 

Wright was not a ‗testifying expert,‘ within the 

meaning of RCFC 26(a)(2), during the administrative 

proceedings of this case, and he did not participate in 

any of the privileged communications in such a ca-

pacity.‖ Def.'s Sur–Reply at 4. In Energy Capital, this 

Court found that ―the policy arguments favor the 

production of all materials given to experts. Complete 

disclosure promotes the discovery of the true source of 

the expert's opinions and the detection of any influ-

ence by the attorney in forming the opinion of the 

expert.‖ 45 Fed.Cl. at 494. The Court also noted that 

―a clear line is easier to administer and a predictable 

result helps the litigants plan their strategy.‖ Id. 
 

The Rules of the Court of Federal Claims provide 

just such a clear line for determining when an expert 

has been identified for purposes of trial testimony. For 

example, RCFC 26(a)(2) refers to the disclosure of the 

identify of expert witnesses a party may use at trial, 

the production of expert reports upon such disclosure, 

and the timetable to disclose expert testimony; RCFC 

26(a)(4) refers to the deposition of experts who have 

been identified for trial testimony. *429RCFC 26, 

however, does not speak of the discovery of antic-

ipated, suggested, or potential expert witnesses.
FN2

 For 

purposes of this litigation, Dr. Wright is not, at least 

not yet (despite the indications of Defendant in the 

debate over the earlier motion to quash), an identified 

expert. It is thus not logical that the IRS knowingly 

waived the confidentiality of communications with 

Dr. Wright before it formally identified him as a tes-

tifying expert. If and when he is formally identified, 

the question of what expert discovery Plaintiff may 

undertake of the IRS regarding Dr. Wright may be 

pertinent (and attorney-client privilege and work 

product doctrine issues be renewed). Even Defendant 

has noted, ―the documents at issue will become dis-

coverable only to the extent the privilege or protection 

may hereafter be waived by Dr. Wright's designation 

as a testifying expert for the United States.‖ Def.'s 
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Sur–Reply at 10. For now, the Court does not find that 

his status as a prospective trial expert witness over-

rides the reach of the attorney-client privilege to the 

communications between him and the IRS in his ca-

pacity as a representative of the agency. Plaintiff's 

motion to compel in this respect is therefore DENIED. 
 

FN2. The Court is not persuaded by Plain-

tiff's citation to Coastline Terminals, 221 

F.R.D. at 16, in which the district court in 

Connecticut noted the plaintiff's ―intention‖ 

to name an entity, Triton Environmental 

(―Triton‖), as its expert witness. This Court 

prefers the more objective test of actual ex-

pert identification and, in any event, Triton's 

prospective status as an expert witness was 

not the foremost reason for the failure of 

Triton's assertion of the attorney-client pri-

vilege. 
 
 Deliberative Process Privilege—Document Request 

Number 52 
[8][9] Plaintiff seeks to compel the production of 

19 documents relating to the ―proposal, drafting, and 

promulgation of 26 C.F.R. § 52.4682–3,‖ as to which 

the United States has asserted the deliberative process 

privilege. This section ―provides rules relating to the 

tax imposed on imported taxable products under sec-

tion 4681, including rules for identifying imported 

taxable products, determining the weight of the 

ozone-depleting chemicals (ODCs) used as materials 

in the manufacture of such products, and computing 

the amount of tax on such products.‖ 26 C.F.R. § 

52.4682–3(a)(1). The deliberative process privilege 

generally protects documents reflecting the internal 

opinions and deliberations that are part of the process 

in which government officials make decisions and 

formulate policies. Dep't of Interior and Bureau of 

Indian Affairs v. Klamath Water Users Protective 

Ass'n, 532 U.S. 1, 8, 121 S.Ct. 1060, 149 L.Ed.2d 87 

(2001). The information subject to the protection of 

the privilege must be both pre-decisional and deliber-

ative in nature. Dairyland Power Co–op. v. United 

States, 77 Fed.Cl. 330, 337 (2007). 
 

Plaintiff argues that the United States ―has put at 

issue the meaning of the regulation by asserting an 

interpretation of the regulation contrary to it's [sic] 

plain language.‖ Mot. at 12. More specifically, it avers 

that the regulation imposes the ODC excise tax ―only 

for the use of ODCs in the manufacturing or produc-

tion of electronic components.‖ Id. In its answer to 

Plaintiff's Interrogatory Number 4, however, the 

United States stated, ―The tax applies if any 

ozone-depleting chemical was used as material in the 

manufacture or production of plaintiff's telephone 

products (26 U.S.C. § 4682(c)), regardless [of] how or 

when in that process it was used.‖ 
 

[10] Panasonic notes that factual findings and 

conclusions are not protected by the privilege if they 

can be segregated from information inherent to opi-

nion or policy deliberations. It suggests that the 

documents at least be submitted to the Court for in 

camera inspection to determine whether they qualify 

for the privilege in the first place. Even so, the privi-

lege may be overcome pursuant to a five-factor test 

that courts employ to determine whether the plaintiff's 

evidentiary need for the information is sufficient to 

out-weigh the Government's interest in confidentiali-

ty. Dairyland, 77 Fed.Cl. at 338. 
 

[11] The first of the factors is the relevance of the 

evidence sought to be protected. Defendant argues that 

the documents are irrelevant to Plaintiff's ―attempt to 

distinguish between electronic and non-electronic 

components‖ because ―only the populated electronic 

circuit boards of its telephones were tested by PNNL.‖ 

Resp. at 25. In addition, the Government argues that 

―unpublished,*430 pre-decisional, and deliberative 

memoranda—such as those withheld here—are not 

relevant to the proper legal interpretation of a regula-

tion.‖ Id. Defendant is persuasive in this argument. 

See, e.g., Alpha v. United States, 83 Fed.Cl. 279, 287 

(2008) (agreeing that ―the proper construction of [a 

regulation] is an issue of law for the Court to decide 

based upon its analysis and application of the go-

verning legal authorities ...‖). 
 

Plaintiff suggests that the documents may reflect 

relevant ―factual‖ information such as whether the 

IRS ―had before it only concerns with respect to the 

use of ODCs in the manufacture of electronic com-

ponents,‖ or ―how the ODC weights were calculated 

for Table II‖ (e.g., ―if the IRS calculated the ODC 

weight using only amounts used in the manufacture of 

electronic products in the phone, that further indicates, 

consistent with the clear terms of the regulation, that it 

is only the use of ODCs in the manufacture of elec-

tronic components that is a taxable event‖). Reply at 

19. 
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Defendant does not object to the submission of 

the documents for in camera review in order for the 

Court to determine whether factual information may 

be segregated without impinging on its deliberative 

process privilege. Otherwise, it argues that the irre-

levancy of the documents, coupled with the obvious 

deleterious effect on the prospect for frank and candid 

discussion by government employees, weighs strongly 

in favor of protecting the privilege here. 
 

The Court concurs. The Court also questions the 

relevance of the documents given the focused topic of 

the mini-trial. In its order of September 8, 2010, the 

Court set a schedule for fact and expert discovery in 

preparation of a mini-trial ―on the issue of the validity 

of the testing employed for the presence of 

ozone-depleting chemicals (ODCs) in the products 

and components in question.‖ (emphasis added). The 

Court accepts at face value the representation of the 

United States that ―only the populated electronic cir-

cuit boards‖ of Panasonic's telephones were tested. 

The scientific validity of the testing of the ―populated 

electronic circuit boards,‖ therefore, is the inquiry 

before the Court in the mini-trial and the proper object 

of the parties' discovery efforts. The Court sees no 

overriding need for Plaintiff to delve into the 

pre-decisional, deliberative give-and-take of govern-

ment employees to try to tease out facts that do not 

seem to be at issue; nor does the Court find it neces-

sary to review the documents in camera. Plaintiff's 

motion to compel the production of documents with-

held per the deliberative process privilege is DENIED. 
 
Fed.Cl.,2011. 
Panasonic Communications Corp. of America v. U.S. 
99 Fed.Cl. 422, 107 A.F.T.R.2d 2011-2102, 2011-1 

USTC P 50,378 
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