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Gabriel G. RODRIGUEZ, as Administra-
tor of the Estate of Giavanna Maria
Rodriguez for the Benefit of Gabriel
Gene Rodriguez and Jennifer Ann
Rodriguez, Petitioners–Appellants,

v.
SECRETARY OF HEALTH AND

HUMAN SERVICES, Re-
spondent–Appellee.

No. 2010–5093.

United States Court of Appeals,
Federal Circuit.

Feb. 9, 2011.

Rehearing En Banc Denied
April 28, 2011.

Background:  Following settlement of
claims for compensation under National
Childhood Vaccine Injury Act, petitioner
moved for review of attorney fees and
costs awarded by Vowell, Special Master,
2009 WL 2568468, significantly reducing
requested award. The Court of Federal
Claims, Margaret M. Sweeney, J., 91 Fed.
Cl. 453, denied the motion, and petitioner
appealed.
Holding:  The Court of Appeals, Whyte,
District Judge, sitting by designation, held
that reasonable hourly rate for attorneys
handling Vaccine Act cases in the District
of Columbia was not required to be deter-
mined by applying the Laffey Matrix.
Affirmed.

1. Federal Courts O763.1, 813, 1117
Under the Vaccine Act, the Court of

Appeals reviews a decision of the special
master under the same standard as the
Court of Federal Claims and determines if
it is arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance
with law.  National Childhood Vaccine In-
jury Act of 1986, 42 U.S.C.A. § 300aa–1 et
seq.

2. Federal Courts O1117
Arbitrary and capricious standard

used to review a decision of a special mas-

ter under the Vaccine Act is a highly def-
erential standard of review: if the special
master has considered the relevant evi-
dence of record, drawn plausible infer-
ences and articulated a rational basis for
the decision, reversible error will be ex-
tremely difficult to demonstrate.  National
Childhood Vaccine Injury Act of 1986, 42
U.S.C.A. § 300aa–1 et seq.

3. Federal Courts O1117
‘‘Not in accordance with the law’’ stan-

dard used to review a decision of a special
master under the Vaccine Act refers to the
application of the wrong legal standard,
and the application of the law is reviewed
de novo.  National Childhood Vaccine In-
jury Act of 1986, 42 U.S.C.A. § 300aa–1 et
seq.

4. Health O389
‘‘Lodestar approach’’ used to deter-

mine what constitutes ‘‘reasonable attor-
neys’ fees’’ under the Vaccine Act requires
an initial estimate of reasonable fees by
multiplying the number of hours reason-
ably expended on the litigation times a
reasonable hourly rate, and then the prod-
uct is adjusted upward or downward based
on other specific findings.  National Child-
hood Vaccine Injury Act of 1986, § 311(a),
42 U.S.C.A. § 300aa–15(e)(1).

 See publication Words and Phras-
es for other judicial constructions
and definitions.

5. Health O389
In awarding attorney fees under the

Vaccine Act, special master was not re-
quired to determine reasonable hourly rate
for attorneys handling Vaccine Act cases
in the District of Columbia by applying the
Laffey Matrix, a schedule of rates main-
tained by the Department of Justice to
compensate attorneys prevailing in ‘‘com-
plex federal litigation’’; instead rate could
be determined by considering a variety of
factors, which may or may not include the
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Laffey Matrix.  National Childhood Vac-
cine Injury Act of 1986, § 311(a), 42
U.S.C.A. § 300aa–15(e)(1).

6. Health O389
The Vaccine Act’s attorney fee provi-

sion does not require that a claimant pre-
vail on the merits in order to secure fees.
National Childhood Vaccine Injury Act of
1986, § 311(a), 42 U.S.C.A. § 300aa–
15(e)(1).

7. Health O389
In determining a reasonable rate to be

used in the lodestar calculation when
awarding attorney fees under the Vaccine
Act, it is appropriate to take account of the
fact that Vaccine Act attorneys are prac-
tically assured of compensation in every
case, regardless of whether they win or
lose and of the skill with which they have
presented their clients’ cases.  National
Childhood Vaccine Injury Act of 1986,
§ 311(a), 42 U.S.C.A. § 300aa–15(e)(1).

8. Health O389
The attorney fees provisions of the

Vaccine Act were not designed as a form
of economic relief to improve the financial
lot of lawyers.  National Childhood Vac-
cine Injury Act of 1986, § 311(a), 42
U.S.C.A. § 300aa–15(e)(1).

Gilbert Gaynor, Law Office of Gilbert
Gaynor, of Santa Barbara, CA, argued for
petitioners-appellants.  With him on the
brief was John Francis McHugh, Attorney
at Law, of New York, NY.

Darryl R. Wishard, Trial Attorney,
Torts Branch, Civil Division, United States
Department of Justice, of Washington, DC,
argued for respondent-appellee.  With him
on the brief were Tony West, Assistant

Attorney General, Timothy P. Garren, Di-
rector, Mark W. Rogers, Deputy Director,
Catharine E. Reeves, Assistant Director.

Shelia A. Bjorklund, Lommen, Abdo,
Cole, King & Stageberg, P.A., of Minne-
apolis, MN, for amicus curiae Bar Associa-
tion.

Before RADER, Chief Judge, LOURIE,
Circuit Judge, and WHYTE, District
Judge.*

WHYTE, District Judge.

This case involves a dispute over the
reasonable hourly rate used to calculate
attorneys’ fees awarded under the Nation-
al Childhood Vaccine Injury Act of 1986,
42 U.S.C. §§ 300aa–1 to –43 (‘‘Vaccine
Act’’), as amended.  Petitioner Gabriel
Rodriguez appeals from a decision of the
United States Court of Federal Claims,
which affirmed the decision by a special
master awarding fees based on evidence of
the reasonable hourly rates of Vaccine Act
practitioners in the forum, rather than ac-
cepting the Laffey Matrix as prima facie
evidence of the forum rate.  This appeal
followed.  We affirm.

BACKGROUND

On July 31, 2006, Gabriel Rodriguez
filed a petition for compensation under the
Vaccine Act alleging that his infant daugh-
ter Giavanna Rodriguez had suffered from
encephalopathy and died as result of re-
ceiving a vaccination.  The special master
conducted an entitlement hearing and or-
dered respondent Secretary of Health and
Human Services to show cause why she
should not find that Giavanna suffered
from an encephalopathy table injury claim
entitling her estate to compensation.  See
Walther v. Sec’y of Health & Human

* The Honorable Ronald M. Whyte, United
States District Court for the Northern District

of California, sitting by designation.
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Servs., 485 F.3d 1146, 1149 (Fed.Cir.2007)
(describing table injury claims).  As a re-
sult, the parties negotiated a settlement
that was memorialized on November 27,
2007.

On February 28, 2008, petitioner filed an
initial application for an award of attor-
neys’ fees and costs pursuant to 42 U.S.C.
§ 300aa–15(e)(1), requesting, among other
things, $65,925 in fees for his attorney,
John McHugh, a solo practitioner in New
York City.  Petitioner initially requested
that McHugh be compensated at an hourly
rate of $450 but later amended his request
to increase McHugh’s hourly rate to $598
for work performed in May 2006, $614 for
work performed between June 2006 and
May 2007, and $645 for work performed
after May 2007—increasing the total re-
quested to $94,642.

The special master directed the parties
to file ‘‘additional evidence focused on the
negotiated hourly rates for attorneys of
Mr. McHugh’s skill, experience, and repu-
tation;  fees paid to attorneys in the Wash-
ington, DC area;  and argument to assist in
determining the relevant legal community
for purposes to determining the forum rate
for attorneys’ fees.’’  After the parties re-
sponded to the special master’s order, peti-
tioner filed a supplemental fee application,
requesting $10,395 in fees incurred for ser-
vices of Gilbert Gaynor, a California attor-
ney retained by McHugh to respond to the
special master’s July 17, 2008 order, at an
hourly rate of $450 for 2008 and $475 for
2009.

The special master rejected petitioner’s
claim that the District of Columbia Laffey
Matrix, a schedule of rates maintained by
the Department of Justice to compensate
attorneys prevailing in ‘‘complex federal
litigation,’’ sets a prima facie forum rate
schedule for Vaccine Act attorneys’ fees.
Laffey v. Nw. Airlines, Inc., 572 F.Supp.
354 (D.D.C.1983), aff’d in part, rev’d in
part on other grounds, 746 F.2d 4

(D.C.Cir.1984), overruled by Save Our
Cumberland Mountains, Inc. v. Hodel, 857
F.2d 1516 (D.C.Cir.1988) (‘‘We do not in-
tend, by this remand, to diminish the value
of the fee schedule compiled by the Dis-
trict Court in Laffey.  Indeed, we com-
mend its use for the year to which it
applies.’’).  Instead, to determine the fo-
rum rate, the special master analyzed the
following evidence:  (1) information con-
cerning the negotiated hourly rate of the
one Vaccine Act attorney who provides the
bulk of his services within the District of
Columbia;  (2) an order in another case
directing respondent to show cause why
petitioner’s counsel, an experienced tort
attorney and senior partner at a Washing-
ton, DC law firm, should not receive fees
based on a $300 hourly rate for work
performed between 2001 and 2003;  (3) a
cost of living index supplied by petitioner;
(4) information about a nationwide sample
of law firm billing rates supplied by peti-
tioner, (5) the Laffey Matrix and adjusted
Laffey Matrix, and (6) rates charged and
received by other attorneys handling Vac-
cine Act cases, including those negotiated
by small firms in Boston, Massachusetts
and Vienna, Virginia.  The special master
reduced the hourly rate requested by peti-
tioner for McHugh’s services to $310 for
2006, $320 for 2007, and $335 for 2009.
She also reduced the hourly rate for Gay-
nor’s services to $270 for 2008 and $275 for
2009.

Petitioner timely sought review in the
Court of Federal Claims.  On January 22,
2010, the Court of Federal Claims issued
its decision affirming the decision of the
special master.  Petitioner timely filed a
notice of appeal.  We have jurisdiction
pursuant to 42 U.S.C. § 300aa–12(f).

DISCUSSION

[1–3] Under the Vaccine Act, this
court reviews a decision of the special mas-
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ter under the same standard as the Court
of Federal Claims and determines if it is
‘‘arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with
law.’’  Avera v. Sec’y of HHS, 515 F.3d
1343, 1347 (Fed.Cir.2008).  ‘‘Arbitrary and
capricious’’ is a highly deferential standard
of review:  ‘‘[i]f the special master has
considered the relevant evidence of record,
drawn plausible inferences and articulated
a rational basis for the decision, reversible
error will be extremely difficult to demon-
strate.’’  Hines v. Sec’y of HHS, 940 F.2d
1518, 1528 (Fed.Cir.1991).  ‘‘Not in accor-
dance with the law’’ refers to the applica-
tion of the wrong legal standard, and the
application of the law is reviewed de novo.
See Markovich v. Sec’y of HHS, 477 F.3d
1353, 1356 (Fed.Cir.2007).

I

[4] Under the Vaccine Act, a special
master who has awarded a petitioner com-
pensation on a vaccine-related claim ‘‘shall
also award as part of such compensation
an amount to cover TTT reasonable attor-
neys’ fees.’’  42 U.S.C. § 300aa–15(e)(1).
We have endorsed the use of the lodestar
approach to determine what constitutes
‘‘reasonable attorneys’ fees’’ under the
Vaccine Act, which requires that the court
make an initial estimate of reasonable fees
by ‘‘multiplying the number of hours rea-
sonably expended on the litigation times a
reasonable hourly rate,’’ and then adjust
the product upward or downward based on
other specific findings.  Blum v. Stenson,
465 U.S. 886, 888, 104 S.Ct. 1541, 79
L.Ed.2d 891 (1984).

In Avera v. Sec’y of HHS, 515 F.3d 1343
(Fed.Cir.2008), we held that attorneys’ fees
under the Vaccine Act should in general be
determined using the forum rate for the
District of Columbia in the lodestar calcu-
lation, rather than the rate in the geo-
graphic area of the practice of petitioner’s
attorney.  Id. at 1349.  In Avera, we went
on to apply a limited exception to the

forum rule where the bulk of the attor-
ney’s work is done outside the forum juris-
diction, and where there is a very signifi-
cant difference in the compensation rate
between the place where the work was
done and the forum.  Id. at 1349–1350
(citing Davis County Solid Waste Mgmt.
& Energy Recovery Special Serv. Dist. v.
U.S. Envtl. Prot. Agency, 169 F.3d 755
(D.C.Cir.1999)).  We, therefore, expressly
did not reach the question of ‘‘whether the
so-called Laffey Matrix should play any
role in the determination of fees under the
Vaccine Act in those cases where forum
rates are utilized.’’  Id. at 1350.

[5] The issue presented in this appeal
is whether the reasonable hourly rate for
attorneys handling Vaccine Act cases in
the District of Columbia should be deter-
mined by applying the Laffey Matrix, or
whether the rate should be determined by
considering a variety of factors, which may
or may not include the Laffey Matrix.

Petitioner sought attorneys’ fees based
on the Laffey Matrix or Adjusted Laffey
Matrix.  Both the Laffey Matrix and the
Adjusted Laffey Matrix are prepared by
the U.S. Attorney’s Office for the District
of Columbia and include a chart of hourly
rates for attorneys based on the number of
years in practice.  Petitioner contends that
the Laffey Matrix or Adjusted Laffey Ma-
trix provided prima facie evidence of the
forum rate for Vaccine Act cases, that the
special master incorrectly distinguished
the litigation to which the matrices have
been applied from Vaccine Act litigation,
and that the special master improperly
distinguished the Vaccine Act from other
fee-shifting statutes.  He further argues
that there are strong policy rationales for
using the Laffey and Adjusted Laffey mat-
rices.

In Laffey, the District Court for the
District of Columbia approved a schedule
of ‘‘the prevailing rates in the community
for lawyers of comparable skill, expertise
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and reputation in complex federal litiga-
tion.’’  572 F.Supp. at 371–75.  The court
explained that the Title VII employment
discrimination case brought on behalf of
3,300 flight attendants was ‘‘an extraordi-
nary undertaking in many respects, con-
suming thirteen years and thousands of
personnel hours and raising numerous is-
sues under both [federal employment dis-
crimination] statutes.’’  Id. at 359.  Plain-
tiffs’ counsel brought the case at an early
stage in the development of the law under
Title VII and the Equal Pay Act, and they
had to conduct extensive investigation and
discovery against a large, well-financed
corporate defendant with a history of vig-
orously litigating cases brought against it,
all at a time when there were few legal
precedents and the relevant legal stan-
dards were largely unsettled and uncer-
tain.  Id. at 378–79.

As the special master found, Vaccine
Act litigation, while potentially involving
complicated medical issues and requiring
highly skilled counsel, is not analogous to
‘‘complex federal litigation’’ as described in
Laffey so as to justify use of the Matrix
instead of considering the rates charged
by skilled Vaccine Act practitioners.  The
Vaccine Act provides petitioners with an
alternative to the traditional civil forum,
applies relaxed legal standards of causa-
tion, and has eased procedural rules com-
pared to other federal civil litigation.
Vaccine Act proceedings, which involve no
discovery disputes, do not apply the rules
of evidence, and are tried in informal,
streamlined proceedings before special
masters well-versed in the issues common-
ly repeated in Vaccine Act cases, are dif-
ferent from the complex type of litigation
the Laffey Matrix is designed to compen-
sate.  While some cases under the Vaccine
Act may present special challenges, those
difficulties are reflected and compensated
in the other half of the lodestar calcula-
tion—the reasonable number of hours ex-
pended.

[6] In addition, unlike the fee-shifting
statutes to which the Laffey Matrix has
been applied, a party need not ‘‘prevail’’
under the Vaccine Act in order to receive
an award of attorneys’ fees.  In other
words, 42 U.S.C. § 300aa–15(e)(1) does not
require that a claimant prevail on the mer-
its in order to secure fees.  Instead, sec-
tion 300aa-15(e)(1) allows for an award as
long as the claim was brought ‘‘in good
faith’’ and with ‘‘a reasonable basis.’’  The
Supreme Court has held that enhancement
of a calculated lodestar award based on
contingency risk is not permitted under
prevailing-party fee-shifting statutes.
City of Burlington v. Dague, 505 U.S. 557,
567, 112 S.Ct. 2638, 120 L.Ed.2d 449
(1992).  But the Court noted:

‘‘[A]n enhancement for contingency
would likely duplicate in substantial part
factors already subsumed in the lode-
star.  The risk of loss in a particular
case (and, therefore, the attorney’s con-
tingent risk) is the product of two fac-
tors:  (1) the legal and factual merits of
the claim, and (2) the difficulty of estab-
lishing those merits.  The second factor,
however, is ordinarily reflected in the
lodestar—either in the higher number of
hours expended to overcome the difficul-
ty, or in the higher hourly rate of the
attorney skilled and experienced enough
to do soTTTT  Taking account of it again
through lodestar enhancement amounts
to double counting.’’

Id. at 562–63, 112 S.Ct. 2638.

[7, 8] Under Dague, in determining a
reasonable rate to be used in the lodestar
calculation, it is appropriate to take ac-
count of the fact that Vaccine Act attor-
neys are practically assured of compensa-
tion in every case, regardless of whether
they win or lose and of the skill with which
they have presented their clients’ cases.
If this were not true, Vaccine Act attor-
neys would be more favorably compensat-
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ed than attorneys who take cases under
fee-shifting statutes and are only paid by
the opposing side if their clients’ claims
are meritorious and they skillfully prose-
cute those claims.  The attorneys’ fees
provisions of the Vaccine Act ‘‘were not
designed as a form of economic relief to
improve the financial lot of lawyers.’’  Id.
at 563, 112 S.Ct. 2638 (quoting Pennsylva-
nia v. Del. Valley Citizens’ Council for
Clean Air, 478 U.S. 546, 565, 106 S.Ct.
3088, 92 L.Ed.2d 439 (1986)).

The special master did not apply an
incorrect legal standard nor was her rejec-

tion of the limited evidence petitioner filed
arbitrary, capricious, or an abuse of discre-
tion.  The special master considered ap-
propriate evidence, including the Laffey
Matrix, and fully explained the basis for
determining the fee rates for petitioner’s
attorneys.

AFFIRMED.
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