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Mr. Blase gave only vague, conclusory, and
uncorroborated testimony regarding Union
Pacific’s possible awareness of the experi-
mentation.  Such testimony, however, can-
not establish what Union Pacific really
knew about the purpose of the sale, espe-
cially without correspondence with Union
Pacific or other documentation.

In addition, Manville lacked confidence
that the luminaire would perform in its
intended environment because Manville
only tested a single luminaire on a pole in
the backyard of its Ohio factory for a few
days, not under Wyoming winter condi-
tions of high wind and ice for any extended
period of time.  In contrast, EMD subject-
ed its new planetary bearings to the in-
house program, which simulated actual use
conditions over extended periods of time.
EMD also failed to point to any evidence,
like the internal memo written by a Man-
ville employee, objectively explaining why
actual conditions were impossible to repli-
cate through its in-house program.

Finally, the State of Wyoming agreed to
purchase the luminaire only if it proved
operable after the winter.  As a result, the
State of Wyoming withheld payment until
the results of the weather-related testing
were known.  Here, Union Pacific neither
conditioned its purchase of the locomotive
on the operability of the new planetary
bearings nor withheld payment in an
amount corresponding to the cost of the
new planetary bearings pending the re-
sults of the field program.  Viewing all of
the differences between the facts in Man-
ville and those implicated here, we con-
clude that EMD’s reliance on Manville,
like its reliance on EZ Dock, is misplaced.

Because the facts do not show the exis-
tence of control or customer awareness, we
do not consider the other experimentation
factors.  We conclude, as a matter of law,
that EMD’s sale to Union Pacific of the
new planetary bearings was not made pri-

marily for experimentation.  We, there-
fore, conclude that Daido’s sale to EMD
could not have been made primarily for
experimentation, since the purpose for the
upstream sale was to make the down-
stream sale possible.  Accordingly, the dis-
trict court did not err in holding the ’056
patent invalid under the on-sale bar of
§ 102(b).

III. CONCLUSION

We conclude, as a matter of law, that
EMD’s sale of spare compressor bearings
to Norfolk Southern and Daido’s sale of
planetary bearings to EMD were not pri-
marily experimental.  Because the district
court correctly held that EMD commer-
cially sold the patented compressor and
planetary bearings prior to the critical
date, raising the on-sale bar of § 102(b) for
the ’242 and ’056 patents, we affirm.

AFFIRMED
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Background:  Army Board for Correction
of Military Records (ABCMR) denied ser-
vice member’s request to reopen his hon-
orable discharge from military to assess
whether he suffered from post traumatic



1219CHAMBERS v. U.S.
Cite as 417 F.3d 1218 (Fed. Cir. 2005)

stress disorder (PTSD) while on active
duty such that he should have been retired
for disability. Service member brought ac-
tion against United States under Tucker
Act challenging ABCMR decision as arbi-
trary and capricious. The United States
Court of Federal Claims, Lawrence J.
Block, J., granted judgment for United
States upon administrative record. Service
member appealed.

Holdings:  The Court of Appeals, Michel,
Chief Judge, held that:

(1) member’s cause of action did not ac-
crue until ABCMR denied his claim,
and

(2) substantial evidence supported decision
of ABCMR.

Affirmed.

Dyk, Circuit Judge, filed dissenting opin-
ion.

1. Federal Courts O542
Every federal appellate court has a

special obligation to satisfy itself not only
of its own jurisdiction, but also that of the
lower courts in a cause under review, even
though the parties are prepared to concede
it.

2. Limitation of Actions O66(1)
Service member’s cause of action in

Court of Federal Claims under Tucker Act
for disability retirement benefits under
money-mandating statute did not accrue,
and six year statute of limitations did not
begin to run, until Army Board for Correc-
tion of Military Records (ABCMR), the
first competent military board to consider
his claim, denied his claim; although 33
years had expired since member had been
discharged from Army, appeal to Board
constituted permissive remedy that mem-
ber was not required to invoke, Board had
to determine eligibility for disability retire-
ment before claim accrued, service mem-

ber did not know of permanent disability
at discharge, and there could be no waiver
absent opportunity for review.  10
U.S.C.A. § 1201; 28 U.S.C.A. §§ 1491,
2501.

3. United States O133
Claims under the Tucker Act are sub-

ject to a six-year statute of limitations.  28
U.S.C.A. §§ 1491, 2501.

4. Limitation of Actions O58(1)
A Tucker Act claim accrues as soon as

all events have occurred that are neces-
sary to enable the plaintiff to bring suit,
i.e., when all events have occurred to fix
the government’s alleged liability, entitling
the claimant to demand payment and sue
for his money.  28 U.S.C.A. §§ 1491, 2501.

5. Limitation of Actions O66(1)
Unlike claims for unlawful discharge

under the Military Pay Act, claims of enti-
tlement to disability retirement pay under
the Tucker Act generally do not accrue
until the appropriate military board either
finally denies such a claim or refuses to
hear it; the decision by the first statutorily
authorized board that hears or refuses to
hear the claim invokes the statute of limi-
tations.  10 U.S.C.A. § 1201; 28 U.S.C.A.
§§ 1491, 2501; 37 U.S.C.A. § 204.

6. Limitation of Actions O105(1)
An appeal to a military correction

board, which constitutes a ‘‘permissive’’
rather than a mandatory remedy, does not
prevent the accrual of a cause of action or
toll the statute of limitations applicable to
the Tucker Act, since the Tucker Act does
not require exhaustion of administrative
remedies.  10 U.S.C.A. § 1201; 28
U.S.C.A. §§ 1491, 2501.

7. Armed Services O23.5
The Court of Federal Claims has no

jurisdiction over disability retirement
claims until a military board evaluates a
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service member’s entitlement to such re-
tirement in the first instance.  10 U.S.C.A.
§ 1201.

8. Limitation of Actions O66(1)
If at the time of discharge, a service

member requests review by an appropriate
board and the request was denied, or if the
board heard the service member’s claim
and denied it, then the limitations period
begins to run upon discharge; but where
the claimant has not had or sought a retir-
ing board, his claim does not accrue until
final action by the correction board, which
in that instance stands in the place of the
retiring board as the proper tribunal to
determine eligibility for disability retire-
ment.  10 U.S.C.A. § 1201; 28 U.S.C.A.
§§ 1491, 2501.

9. Administrative Law and Procedure
O683

A decision of the Court of Federal
Claims granting or denying a motion for
judgment on the administrative record is
reviewed without deference; that is, the
Court of Appeals reapplies the statutory
review standards, and, accordingly, the
Court of Appeals will not disturb the agen-
cy’s decision unless it is arbitrary, capri-
cious, contrary to law, or unsupported by
substantial evidence.

10. Armed Services O22
Substantial evidence supported deci-

sion of Army Board for Correction of Mili-
tary Records (ABCMR), under Army reg-
ulations in effect at time of discharge, to
deny service member’s request to reopen
his honorable discharge from military to
assess whether he suffered from post trau-
matic stress disorder (PTSD) while on ac-
tive duty such that he should have been
retired for disability, where member was
effectively performing his military duties
and was presumed fit at time of pre-dis-
charge medical examination and discharge,
and physician’s failure to diagnose member

with psychological condition unknown until
years later could not be considered errone-
ous.  10 U.S.C.A. §§ 1201, 1555; 28
U.S.C.A. § 1491.

Thomas J. Reed, Widener University
School of Law, of Wilmington, Delaware,
argued for plaintiff-appellant.

Gregory T. Jaeger, Trial Attorney, Com-
mercial Litigation Branch, Civil Division,
United States Department of Justice, of
Washington, DC, argued for defendant-
appellee.  With him on the brief were Pe-
ter D. Keisler, Assistant Attorney General,
David M. Cohen, Director, and Franklin E.
White, Jr., Assistant Director.

Before MICHEL, Chief Judge, MAYER
and DYK, Circuit Judges.

Opinion for the court filed by Chief
Judge MICHEL.

Dissenting opinion filed by Circuit
Judge DYK.

MICHEL, Chief Judge.

James S. Chambers (‘‘Chambers’’) ap-
peals the decision of the United States
Court of Federal Claims granting judg-
ment upon the administrative record in
favor of the United States (‘‘the govern-
ment’’).  Chambers v. United States, No.
03–1767–C (Fed.Cl. July 12, 2004).  The
trial court upheld the decision of the Army
Board for Correction of Military Records
(‘‘ABCMR’’ or ‘‘Board’’) denying Cham-
bers’ request to reopen his 1970 honorable
discharge from the military to assess
whether he suffered from post traumatic
stress disorder (‘‘PTSD’’) while on active
duty such that he should have been retired
for disability under 10 U.S.C. § 1201 with
disability retirement or severance pay.
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[1] Although neither the parties nor
the trial court considered whether the
Court of Federal Claims had jurisdiction
to hear Chambers’ case, ‘‘[e]very federal
appellate court has a special obligation to
‘satisfy itself not only of its own jurisdic-
tion, but also that of the lower courts in a
cause under review,’ even though the par-
ties are prepared to concede it.’’  Bender
v. Williamsport Area Sch. Dist., 475 U.S.
534, 541, 106 S.Ct. 1326, 89 L.Ed.2d 501
(1986) (citation omitted).  Given some thir-
ty-three years separating Chambers’ dis-
charge from the Army and his suit in the
Court of Federal Claims, we requested
jurisdictional briefing from the parties.
We now hold that because the ABCMR
was the first competent military board to
consider Chambers’ disability retirement
claim arising under 10 U.S.C. § 1201, his
claim did not accrue until the Board ren-
dered its final decision in September 2000.
Chambers’ 2003 suit in the Court of Feder-
al Claims was, therefore, not barred by the
six-year statute of limitations in 28 U.S.C.
§ 2501.  However, because the Court of
Federal Claims correctly held that the de-
cision of the ABCMR was supported by
substantial evidence, we affirm.

BACKGROUND

I.

Chambers enlisted in the U.S. Army in
July 1967.  After completing training in
Fort Bliss, Texas, Chambers served in the
Panama Canal Zone until he was reas-
signed to Vietnam as a light air defense
artillery crewman in December 1969.  He
was promoted to the rank of sergeant
(grade E–5) in March 1970.

Prior to his discharge from active duty
in July 1970, Chambers was hospitalized
three times.  In June 1968, Chambers
was hospitalized for back pain resulting
from a car accident.  At that time, he was

also diagnosed with ‘‘transient stress reac-
tion.’’  The attending psychiatrist, howev-
er, concluded that no follow-up treatment
was necessary.  In January 1969, Cham-
bers was readmitted to the hospital for
headaches and chest pain, diagnosed with
‘‘personality pattern disturbance, tran-
sient, situational,’’ and prescribed Valium.
He returned to regular duty after eleven
days in the hospital.  In April 1970, ap-
proximately three months before Cham-
bers’ discharge, Chambers reported to a
military hospital complaining of an ear-
ache and nervousness.  Upon referral to
the Neurological Psychiatric Clinic, Cham-
bers reported feeling agitated, short-tem-
pered, and experiencing difficulty interact-
ing with his fellow soldiers and superiors.
Chambers was diagnosed with ‘‘mild situa-
tional anxiety’’ and prescribed Librium.
He returned to regular duty the same
day.

Chambers returned to Fort Lewis,
Washington in July 1970 to complete his
military obligation.  At Fort Lewis, Cham-
bers’ medical records were examined, and
he received a separation physical exam,
which revealed no physical or psychologi-
cal abnormalities.  Chambers was found
medically qualified for separation and hon-
orably discharged.

After separation from active duty,
Chambers first sought medical assistance
from the Veterans Administration (‘‘VA’’)
in November 1972.  At that time, he was
diagnosed with acute bronchitis, but made
no mention of PTSD-related symptoms.
From 1982 to 1983, Chambers served in
the New York Army National Guard.

Chambers was diagnosed with PTSD in
February 1987, while in the Drug Rehabili-
tation Program at the VA Hospital in
Montrose, New York. Chambers promptly
filed a claim for VA disability benefits
based on PTSD and received a 30 percent
PTSD rating in July 1987.  That rating
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was ultimately increased to 100 percent,
effective June 1990.

II.

In July 1999, Chambers applied to the
ABCMR for disability retirement pay
based upon his 1987 diagnosis of PTSD.
Specifically, Chambers asked that the
ABCMR reopen his discharge to reassess
his mental condition and evaluate his enti-
tlement to disability retirement or sever-
ance pay.  Chambers argued that the
Army improperly discharged him as physi-
cally and mentally qualified, despite his
medical history.  He further claimed that
the discharge was illegal, because he did
not receive counseling about his right to
have a Medical Evaluation Board (‘‘MEB’’)
review his fitness for duty or his right to
waive MEB review.

The Board denied Chambers’ claim on
March 16, 2000.  The ABCMR first deter-
mined that under Army Regulation (‘‘AR’’)
635–40 in effect in 1970, only a soldier’s
commander, physician, or a Military Occu-
pational Specialty/Medical Retention
Board (‘‘MMRB’’) could request MEB re-
view or refer a soldier to an MEB. Cham-
bers thus had no right to request review
by an MEB at the time of his separation.
Accordingly, ‘‘[Chambers’] rights were not
violated by him not being counseled con-
cerning his right to a[n] MEB or require-
ment to waive a[n] MEB before he could
be separated.’’

Moreover, the Board determined that
the three medical incidents suffered by
Chambers—all of them temporary in dura-
tion, medically treated, and followed by a
return to full military duty—did not meet
the requirements for reference to an
MEB. The Board also noted that ‘‘[t]he
medicines prescribed in these cases, Vali-
um (5 mg twice a day) and Librium (10 mg
three times a day for two weeks), are low

concentrations according to the Board’s
medical doctor advisor.’’

The ABCMR thus concluded that the
physician administering Chambers’ physi-
cal correctly found no basis for referring
Chambers to an MEB based upon his med-
ical condition and medical records.  First,
the Board observed that Chambers was
performing his military duties at the time
of separation and was thus presumed fit
under the standards set by the U.S. Army
Physical Disability Agency.  Second, ac-
cording to the 1970 version of AR40–501,
‘‘transient personality disruptions of a
nonpsychotic nature and situational malad-
justments due to acute or special stress do
not render an individual unfit.’’  ‘‘As such,’’
the Board ruled, ‘‘the doctor was correct in
stating that the applicant was qualified for
separation.’’

The Board declined to reconsider Cham-
bers’ claim on September 27, 2000.

III.

On July 24, 2003, Chambers filed a com-
plaint in the Court of Federal Claims,
challenging the ABCMR decision as arbi-
trary and capricious.  Chambers claimed,
inter alia, he was entitled to a judgment
awarding him ‘‘disability retirement pay
from 22 April 1970 through 1 June 2003 at
the rate of 50% of pay for enlisted grade
E–5,’’ amounting to $344,000.00 plus costs.

On the parties’ cross-motions for judg-
ment upon the administrative record, the
trial court ruled in favor of the govern-
ment.  The Court of Federal Claims ex-
plained that despite its ‘‘arbitrary and
capricious’’ standard of review for admin-
istrative decisions affecting military pay,
‘‘[e]ssentially, plaintiff asks this court to
conduct a de novo review of the adminis-
trative record and find that the ABCMR
impermissibly denied plaintiff’s claim.
This court, however, may not reweigh
the evidence but may only ascertain
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whether the administration’s decision was
based on substantial evidence.’’  Cham-
bers, No. 03–1767–C, slip op. at 2. The
trial court concluded that ‘‘[t]he ABCMR
reviewed the record and rendered a ra-
tional decision that plaintiff was fit for
duty at the time of his separation.’’  Id.

Chambers timely appealed to this court.
We have jurisdiction over an appeal from a
final decision of the Court of Federal
Claims pursuant to 28 U.S.C. § 1295(a)(3).

DISCUSSION

I.

[2] We begin with subject matter juris-
diction.  There is no dispute that Cham-
bers filed this suit under the Tucker Act,
28 U.S.C. § 1491 (2000), which authorizes
certain actions for monetary relief against
the United States to be brought in the
Court of Federal Claims and waives the
government’s sovereign immunity for
those actions.  As we have explained, how-
ever, ‘‘[t]he Tucker Act does not itself
provide the substantive cause of action;
instead a plaintiff must look elsewhere for
the source of substantive law on which to
base a Tucker Act suit against the United
States.’’  Martinez v. United States, 333
F.3d 1295, 1303 (Fed.Cir.2003) (en banc)
(citations omitted).  That source must be
‘‘money-mandating.’’  See Fisher v. United
States, 402 F.3d 1167, 1172 (Fed.Cir.2005)
(en banc in relevant part).  Here, Cham-
bers claims entitlement to military disabili-
ty pay under 10 U.S.C. § 1201, a money-
mandating statute.  See id. at 1174–75.
Section 1201 provides that upon the Secre-
tary’s determination that a service mem-
ber is ‘‘unfit to perform the duties of the
member’s office, grade, rank, or rating
because of physical disability incurred
while entitled to basic pay,’’ the service
member may retire for disability.  10
U.S.C. § 1201(a) (2000).

[3, 4] Claims under the Tucker Act are
subject to the six-year statute of limita-
tions in 28 U.S.C. § 2501, which provides
that ‘‘every claim of which the United
States Court of Federal Claims has juris-
diction shall be barred unless the petition
thereon is filed within six years after such
claim first accrues.’’  A Tucker Act claim
accrues ‘‘as soon as all events have oc-
curred that are necessary to enable the
plaintiff to bring suit, i.e., when ‘all events
have occurred to fix the Government’s al-
leged liability, entitling the claimant to
demand payment and sue here for his
money.’ ’’  Martinez, 333 F.3d at 1303 (ci-
tation omitted).  Accordingly, to ascertain
whether the trial court had jurisdiction to
hear Chambers’ claim, we must determine
when that claim accrued—upon his dis-
charge from the Army in 1970, when the
ABCMR denied his claim in 2000, or at
some point in between those two dates.

This court recently held en banc that a
claim for wrongful discharge accrues upon
the service member’s discharge rather
than upon the final decision of the appro-
priate military corrections board.  See
Martinez, 333 F.3d 1295.  In view of Mar-
tinez, we asked that the parties’ jurisdic-
tional briefing address whether the same
rule applies in retirement disability cases.
We now hold that it does not.

In Martinez, the Court of Federal
Claims dismissed the plaintiff’s claim, filed
more than six years after his separation
from active duty, as time-barred under 28
U.S.C. § 2501.  This court affirmed.  We
explained that ‘‘[i]n a military discharge
case, this court and the Court of Claims
have long held that the plaintiff’s cause of
action for back pay accrues at the time of
the plaintiff’s discharge.’’  Id. at 1303 (cit-
ing, among other authorities, Real v. Unit-
ed States, 906 F.2d 1557, 1560 (Fed.Cir.
1990)).  We observed that:
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[t]his court and the Court of Claims
have frequently addressed and rejected
the argument that the cause of action
for unlawful discharge does not accrue
until the service member seeks relief
from a correction board and the correc-
tion board enters a final decision deny-
ing relief.  The reasoning underlying
that line of cases is that, since their
creation, the correction boards have
been regarded as a permissive adminis-
trative remedy and that an application
to a correction board is therefore not a
mandatory prerequisite to filing a Tuck-
er Act suit challenging the discharge.

Id. at 1304 (citing, among other authori-
ties, Friedman v. United States, 159 Ct.Cl.
1, 310 F.2d 381, 396 (1962)).  We thus
reasoned that Martinez’s resort to the
ABCMR was permissive rather than man-
datory to bringing a Tucker Act suit for
monetary relief.  Id. at 1306–08.  Accord-
ingly, we held that Martinez’s claim ac-
crued not upon the Board’s final decision,
but upon his discharge.  Id. at 1310.

[5, 6] Unlike claims for unlawful dis-
charge, however, claims of entitlement to
disability retirement pay generally do not
accrue until the appropriate military board
either finally denies such a claim or re-
fuses to hear it.  See Real, 906 F.2d at
1560 (citing Friedman, 159 Ct.Cl. 1, 310
F.2d 381).  The decision by the first statu-
torily authorized board that hears or re-
fuses to hear the claim invokes the statute
of limitations.  Id. The difference between
the two types of claims stems from their
respective money-mandating statutes.  In
wrongful discharge cases brought under
the Military Pay Act, 37 U.S.C. § 204,

Martinez explained, the service member
can seek redress immediately upon separa-
tion from service;  an appeal to a Correc-
tion Board constitutes a ‘‘permissive’’ rath-
er than a mandatory remedy.  333 F.3d at
1303.  Because the Tucker Act does not
require exhaustion of administrative reme-
dies, a plaintiff’s invocation of such a per-
missive remedy neither prevents the ac-
crual of his cause of action nor tolls the
statute of limitations.

[7, 8] Disability retirement cases, how-
ever, are governed by 10 U.S.C. § 1201.1

As Friedman explained, in the context of
section 1201, ‘‘Congress has entrusted the
military boards with the task of determin-
ing whether a serviceman should be re-
tired for disability and therefore TTT no
cause of action arises (and the statute of
limitations does not run) until a proper
board has acted or declined to act.’’  310
F.2d at 389.  As another decision of the
Court of Claims artfully reasoned:

The principle of these cases is:  first,
jurisdiction is conferred by Congress,
not on this court, but on retiring boards
and the Secretaries of the three armed
services, to decide an officer’s right to
retirement for physical disability, and
his consequent right to retired pay;  sec-
ond, it follows therefrom that we cannot
acquire jurisdiction of such a claim until
after the board and the Secretary have
acted, or failed or refused to act, and not
then unless the board and the Secretary
acted arbitrarily or capriciously or con-
trary to law;  third, since our jurisdiction
could not be invoked until after the re-
tiring board and the Secretary had act-

1. ‘‘Upon a determination by the Secretary
concerned that a member described in sub-
section (c) is unfit to perform the duties of the
member’s office, grade, rank, or rating be-
cause of physical disability incurred while
entitled to basic pay or while absent as de-
scribed in subsection (c)(3), the Secretary

may retire the member, with retired pay com-
puted under section 1401 of this title [10
U.S.C. § 1401], if the Secretary also makes
the determinations with respect to the mem-
ber and that disability specified in subsection
(b).’’  10 U.S.C. § 1201(a) (2000).
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ed, the statute of limitations on a suit in
this court did not begin to run until they
had acted TTTT

Furlong v. United States, 138 Ct.Cl. 843,
152 F.Supp. 238, 240–41 (Ct.Cl.1957).  In
other words, the Court of Federal Claims
has no jurisdiction over disability retire-
ment claims until a military board evalu-
ates a service member’s entitlement to
such retirement in the first instance.
Therefore, if at the time of discharge, the
service member requested review by an
appropriate board and the request was
denied, or if the board heard the service
member’s claim and denied it, then the
limitations period begins to run upon dis-
charge.  Real, 906 F.2d at 1560.  But
where the claimant ‘‘has not had or sought
a Retiring Board,2 his claim does not ac-
crue until final action by the Correction
Board (which in that instance stands in the
place of the Retiring Board as the proper
tribunal to determine eligibility for disabil-
ity retirement).’’  Friedman, 310 F.2d at
396.  Thus where the service member was
released from service without a board
hearing and subsequently files a claim for
disability retirement before a military cor-
rection board, ‘‘the Correction Board be-
comes the first proper board to act (or to
be asked to act) on the matter, and the
claim does not ripen until that Board’s
action is final.’’  Id. at 392.  The Correc-
tion Board proceeding ‘‘becomes a manda-
tory remedy;  without it, the case in this
court would be dismissed as premature on
the ground that the plaintiff did not seek
or obtain a final decision within the admin-
istrative hierarchy.’’  Id. (emphasis add-
ed).

Given the differences underlying claims
for unlawful discharge and disability re-

tirement, our holding in Martinez did not
disturb the so-called ‘‘first competent
board rule’’ of Friedman.  Indeed, the
government does not contend otherwise.
The government instead argues that
Chambers’ case falls into an exception to
the Friedman rule addressed by this court
in Real. This exception, according to the
government, applies to cases where ‘‘the
service member is aware of the prospect of
disability retirement but does not obtain a
decision entitling him to disability retire-
ment from the appropriate board during
service.’’  The government contends that
as of 1987, Chambers knew he had PTSD
and, based on his 30 percent disability
rating from the VA, knew that his PTSD
was service connected.  At that time, the
government argues, Chambers knew all of
the facts supporting his disability retire-
ment claim, yet failed to apply to the
ABCMR until 1999, twelve years later.

We do not read Real as broadly as the
government.  In Real, the trial court dis-
missed the plaintiff’s claim for disability
benefits as time-barred, holding that his
claim accrued upon discharge from the
Navy in 1974, not upon the final decision of
the Board for the Correction of Naval
Records in 1987.  The Court of Federal
Claims concluded that, even though Real
knew or should have known that he suf-
fered from significant medical problems
prior to discharge and understood that he
would be ineligible for future disability
benefits if he did not challenge the Navy’s
finding that he was fit for duty, he did not
contest that determination and thus
waived the right to further review.  Real
v. United States, 18 Cl.Ct. 118, 128 (Ct.Cl.
1989).3

2. A Retiring Board, now called Physical Ex-
amination Board or PEB, determines a ser-
vice member’s fitness for duty and entitlement
to disability retirement once a Medical Exam-
ination Board or MEB finds the soldier does

not meet the Army’s standards for retention
under its regulations.

3. The Claims Court found a striking similarity
between Real’s case and Huffaker v. United
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On appeal, this court began by restating
the general rule of Friedman that if the
service member had neither requested nor
been offered consideration by a disability
board prior to discharge, the later denial
of his petition by a corrections board, not
his discharge, triggers the statute of limi-
tations.  ‘‘However,’’ we explained, ‘‘there
are circumstances under which the service
member’s failure to request a hearing
board prior to discharge has been held to
have the same effect as a refusal by the
service to provide board review.’’  906
F.2d at 1560 (citing Miller v. United
States, 361 F.2d 245, 175 Ct.Cl. 871 (1966);
Huffaker, 2 Cl.Ct. 662).  Specifically, such
failure can invoke the statute of limitations
when the service member has sufficient
actual or constructive notice of his disabili-
ty, and hence, of his entitlement to disabili-
ty retirement pay, at the time of discharge.
Id. at 1562.  Real thus framed the issue
before it as ‘‘[w]hether the veteran’s
knowledge of the existence and extent of
his condition at the time of his discharge
was sufficient to justify concluding that he
waived the right to board review of the
service’s finding of fitness by failing to
demand a board prior to his discharge.’’
Id. Such knowledge, this court held, must
be determined by reference to the statuto-
ry requirements for disability retirement,
namely, 10 U.S.C. § 1201.  Id. Because
the trial court failed to gauge Real’s
knowledge by reference to section 1201, we
reversed and remanded, noting that

[w]hen the state of Real’s knowledge of
his condition is measured with regard to
[statutory] requirements, it is highly
questionable whether he should be found
to have had either actual or constructive
knowledge that he was entitled to dis-
ability benefits.  There is no indication
in the record before this court that Real
could (let alone should) have known that
he was suffering from a permanently
disabling disorder in 1974.

Id. at 1563.
Real thus concerned the service mem-

ber’s knowledge at the time of discharge,
not, as here, many years after discharge.
Real did not fashion a rule, as the govern-
ment suggests, that a service member’s
claim accrues when he learns of his disabl-
ing condition, whether before or after dis-
charge.  Indeed, such a rule would be
untenable, given that a military board
must determine eligibility for disability re-
tirement before such a claim accrues.
There can be no waiver of board review
absent an opportunity for such review, as
at discharge.  Simply put, after discharge,
a veteran has nothing to waive.  The ap-
propriate inquiry under Real, therefore, is
whether at the time of his separation from
the Army in 1970, Chambers knew that he
was entitled to disability retirement due to
a permanent disability that was not a re-
sult of his intentional misconduct and was
service-connected.  We hold that the rec-
ord is bereft of any evidence that Cham-
bers possessed such knowledge.  The med-

States, 2 Cl.Ct. 662 (1983).  In Huffaker, the
plaintiff was examined by Navy physicians
upon discharge and found fit for duty.  2
Cl.Ct. at 663.  He then certified that he was
informed of and understood the provision of
BUMEDNIST INSTRUCTION 6120.6, provid-
ing that ‘‘all personnel of the naval service be
made aware of the possibility of being denied
any [disability] benefits TTT by reason of not
rebutting, under certain circumstances, a
finding that they are fit for duty.’’  Id. at 664.
The Court of Claims held that

[p]laintiff’s failure to act in response to the
Navy’s conditioning further medical evalua-
tion upon plaintiff’s objections, and asser-
tion that absent an objection plaintiff would
receive no further consideration, amounted
to a waiver by plaintiff.  In turn, the waiver
of any further action triggered the running
of the limitations period.

Id. Huffaker’s certification thus amounted to
a waiver of his rights to a physical evaluation
board and triggered the running of the statute
of limitations.
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ical diagnoses Chambers received prior to
discharge—‘‘transient stress reaction,’’
‘‘transient situational stress,’’ and ‘‘mild
situational anxiety’’—all indicated that his
condition was minor, temporary, and cir-
cumstantial.  Nothing in the record indi-
cates that Chambers considered these di-
agnoses to be erroneous.  Chambers also
knew that he was returned to regular duty
after his brief hospitalizations.  Thus, in
1970, he had no basis for concluding the
Army erred in finding him fit for duty and
hence suitable for discharge.  The Real
exception does not apply.

We, therefore, follow the general rule in
Friedman to hold that Chambers’ cause of
action for disability retirement benefits in
the Court of Federal Claims did not accrue
until the ABCMR, the first competent
board, finally denied his claim in Septem-
ber 2000.  Because Chambers filed his
Tucker Act suit in 2003, within the six-year
limitations period of 28 U.S.C. § 2501, his
claim for disability retirement pay was not
time barred.  Jurisdiction in the Court of
Federal Claims, as well as this court, was
thus proper.

II.

[9] We review a decision of the Court
of Federal Claims granting or denying a
motion for judgment on the administrative
record without deference.  McHenry v.
United States, 367 F.3d 1370, 1377 (Fed.
Cir.2004).  That is, we reapply the statuto-
ry review standards.  Accordingly, we will
not disturb the decision of the corrections
board unless it is arbitrary, capricious,
contrary to law, or unsupported by sub-
stantial evidence.  Haselrig v. United
States, 333 F.3d 1354, 1355 (Fed.Cir.2003).

[10] We agree with the Court of Fed-
eral Claims that the decision of the Board
had substantial evidentiary support.  As
an initial matter, we note that the Army
regulations in effect at the time of Cham-

bers’ discharge in 1970, rather than cur-
rent regulations, guide our analysis.  At
the time of discharge, and the pre-dis-
charge medical examination, Chambers
was effectively performing his military
duties. As the Board correctly determined,
therefore, under the standards set by the
U.S. Army Physical Disability Agency,
Chambers was presumed fit.

Moreover, we cannot say that the physi-
cian who examined Chambers prior to his
separation from active duty erred in con-
cluding, based on Chambers’ medical rec-
ord and the governing Army regulations,
that Chambers suffered no psychological
abnormalities.  After all, in 1970, AR40–
501 provided that ‘‘transient personality
disruptions of a nonpsychotic nature and
situational maladjustments due to acute or
special stress do not render an individual
unfit.’’  Chambers’ pre-discharge diag-
noses—‘‘transient stress reaction,’’ ‘‘tran-
sient situational distress,’’ and ‘‘mild situa-
tional anxiety’’—appear to fall squarely
within the boundaries of AR40–501.  The
Board likewise did not err in determining
that Chambers’ symptoms lacked the crite-
ria for referral to a Medical Examination
Board set out in AR40–501, i.e., ‘‘persis-
tence or recurrence TTT sufficient to re-
quire extended or recurrent hospitaliza-
tion, necessity for limitations of duty or
duty in protected environment or resulting
in interference with effective military per-
formance.’’  Each of Chambers’ three
medical incidents was of short duration
and had no effect on the scope or perform-
ance of his military duties.  In sum, under
the standards in existence in 1970, Cham-
bers was fit for duty.  This is not to say
that, in retrospect, Chambers’ symptoms
appear unrelated to PTSD. Indeed, the VA
deemed Chambers’ PTSD service-connect-
ed and, ultimately, awarded him a 100
percent disability rating.  Chambers, how-
ever, cannot now complain that the Army
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failed to diagnose him in 1970 with a psy-
chological condition unknown until 1980.
This fact alone distinguishes Chambers’
case from Proper v. United States, 139
Ct.Cl. 511, 154 F.Supp. 317 (1957), which
involved multiple sclerosis, a known dis-
ease with known symptoms, which pre-
sented itself sufficiently during service
member’s active duty to warrant such a
diagnosis at the time of his separation
physical.

Chambers’ contention that the ABCMR
wrongly relied on an undisclosed ‘‘off-the-
record’’ opinion of a Medical Doctor Advis-
or has little merit.  We note that it is
unclear whether Chambers preserved this
argument on appeal by raising it in his
reconsideration papers before the ABCMR
or the Court of Federal Claims.  In any
event, we see nothing nefarious in the
Board’s limited reliance on the opinion of
its own medical advisor, as it is permitted
to do under the statute.  See 10 U.S.C.
§ 1555.  The ABCMR, moreover, appears
to have relied on this advice only to ob-
serve that the doses of Valium and Libri-
um prescribed to Chambers as a result of
his hospitalizations were ‘‘low.’’  Finally,
because we hold that substantial evidence
supports the ABCMR’s denial of Cham-
bers’ claim, any alleged error in the
Board’s reliance on such advice is harm-
less.

CONCLUSION

For the foregoing reasons, the decision
of the Court of Federal Claims is

AFFIRMED.

DYK, Circuit Judge, dissenting.

In Fisher v. United States, 402 F.3d
1167 (Fed.Cir.2005), we recently held that
military disability claims are justiciable.

The majority now holds that such claims
do not accrue until a correction board has
rejected a disability claim (where the ser-
vice member acquires knowledge of his
disability after discharge).  Thus, there is
effectively no statute of limitations with
respect to such claims.1  In my view the
result reached here is inconsistent with
our en banc decision in Martinez v. United
States, 333 F.3d 1295, 1310 (Fed.Cir.2003)
(en banc), where we held that wrongful
discharge claims accrue at the time of the
service member’s discharge and not when
a correction board rejects the claim.  I
respectfully dissent from the majority’s de-
cision that the statute of limitations has
not expired.

In my view, no theory supports the ma-
jority’s conclusion.

First, the majority appears to rely on
the fact that the Secretary has provided by
regulation that disability determinations
are to be made by a series of medical
boards.  Ante at 9. The pertinent provi-
sions of the relevant Army regulation, AR
635–40 Physical Evaluation for Retention,
Retirement, or Separation, require a com-
mander to refer a soldier ‘‘unable to per-
form the duties of his or her office’’ to the
responsible medical facility, which then re-
fers the soldier to a Medical Evaluation
Board, and then to a Physical Evaluation
Board to determine whether the service
member should be discharged for disabili-
ty.  AR 635–40 §§ 4–8, 4–9, 4–10, 4–13 &
4–17(a)(4).  The ultimate decision to dis-
charge the service member is finally car-
ried out by the Personnel Command for
the Secretary of the Army. Id. §§ 4–19(b),
4–22(g)(5) & 4–24.  But there is no provi-
sion for convening a Physical Evaluation
Board after the discharge of a member to
address disability claims, and the statute

1. The correction board does have a three-year
statute of limitations.  10 U.S.C. § 1552(b)

(2000).  But that deadline is routinely waived.
See Pl.App. at 51.
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itself does not mandate that only these
medical boards make such a determina-
tion.  See id.  § 4–17 (The Physical Evalu-
ation Board ‘‘is not a statutory board.  Its
findings and recommendations may be re-
vised.’’).  Even if review by a Physical
Evaluation Board were available after dis-
charge, we have held that failure to resort
to such a Board is a waiver of the right to
seek a Board determination.  See Real v.
United States, 906 F.2d 1557, 1560 (Fed.
Cir.1990) (citing Miller v. United States,
175 Ct.Cl. 871, 361 F.2d 245 (1966)).  Thus,
where knowledge of the disability is ob-
tained after discharge, the only adminis-
trative route open to the veteran is to seek
relief before a correction board—a mecha-
nism that is equally available in unlawful
discharge and disability retirement cases.
The same statute provides for correction
board relief in discharge cases and disabili-
ty retirement cases.  See 10 U.S.C. § 1552
(2000).

Second, we held in Martinez that the
correction board is permissive only and not
essential to the accrual of the cause of
action, stating that ‘‘an application to a
correction board is therefore not a manda-
tory prerequisite to filing a Tucker Act
suit challenging the discharge.’’  333 F.3d
at 1304.  If resort to a correction board is
permissive in discharge cases, it is permis-
sive in disability cases, and cannot toll the
limitations period.  Under Martinez cor-
rection board exhaustion is not required.
‘‘A cause of action cognizable in a Tucker
Act suit accrues as soon as all events have
occurred that are necessary to enable the
plaintiff to bring suit.’’  Id. at 1303.2

Third, the majority (correctly) notes
that the 40–year–old decision in Friedman
v. United States, 159 Ct.Cl. 1, 310 F.2d 381

(1962) held that a ‘‘judicial claim for dis-
ability retirement pay does not accrue on
release from active duty but rather on
final action of a board competent to pass
upon eligibility for disability retirement (or
upon refusal of a request for such a
board).’’  Id. at 395–96.  But in my view
Friedman is not consistent with Martinez.
It is true that we did not directly overrule
Friedman in Martinez, and indeed cited
that case in the majority opinion.  Mar-
tinez, 333 F.3d at 1304.  But the Martinez
opinion cited Friedman for a proposition
directly opposite to the majority’s holding
here.  Martinez cited Friedman for the
proposition that ‘‘[t]his court and the Court
of Claims have frequently addressed and
rejected the argument that the cause of
action for unlawful discharge does not ac-
crue until the service member seeks relief
from a correction board.’’  Id. (citing
Friedman, 310 F.3d at 396).  Under these
circumstances Martinez can hardly be
read as endorsing the majority’s view of
Friedman.

Fourth, the majority holds that the dif-
ference between the result here and the
result in Martinez is justified by the statu-
tory language of 10 U.S.C. § 1201, which
specifies that ‘‘[u]pon a determination by
the Secretary concerned that [the] mem-
ber TTT is unfit to perform the duties of
the member’s office TTT because of physi-
cal disability TTT the Secretary may retire
the member, with retired pay TTTT’’ 10
U.S.C. § 1201 (2000).  A secretarial deter-
mination is also required in the discharge
of service personnel before the expiration
of their enlistment.  10 U.S.C. § 1169
(2000);  Harmon v. Brucker, 355 U.S. 579,
582, 78 S.Ct. 433, 2 L.Ed.2d 503 (1958)
(‘‘Congress granted to the Secretary of the

2. The dissent in Martinez advocated a theory
that a second cause of action accrued under
the correction board statute, which the dis-
sent regarded as money mandating.  See id. at

1321 (Plager, J., dissenting).  Chambers does
not argue here that a separate cause of action
accrued in 2000, when the correction board
denied his claim.



1230 417 FEDERAL REPORTER, 3d SERIES

Army authority to issue discharges.’’).
Thus both in the disability context and in
Martinez, there is a challenge to the Sec-
retary’s determination, and that challenge
is a predicate to success on the claim for
compensation.  In Martinez, the plaintiff
prayed that the Secretary’s determination
of misconduct in an Article 15 proceeding
be expunged, that he be restored to active
duty and be retroactively promoted, and
that he be awarded back pay as a conse-
quence.  See 333 F.3d at 1300.  In the
present case, Chambers seeks to have the
Secretary’s determination of honorably
discharging him converted to a disability
retirement, and that he be awarded dis-
ability retirement benefits as a conse-
quence.  The requirement of a secretarial
determination in § 1201 does not provide
any basis to distinguish Martinez.

Finally, the majority’s holding today
perpetuates a serious anomaly in our dis-
ability retirement jurisprudence.  Under
Real, if a service member has knowledge
of his disability at the time of discharge
and fails to demand a Physical Evaluation
Board, he is deemed to have waived the
right to board evaluation and the cause of
action accrues immediately upon dis-
charge.  906 F.2d at 1562.  Under the
majority’s holding today, however, if that
same service member acquires knowledge
of his disability the day after discharge, he
must resort to a correction board, and the
cause of action does not accrue until after
a correction board has ruled.

Of course, it would be unfair to hold that
a service member who was unaware of a
disability is nonetheless barred from suit
by the passage of six years from the time
of discharge.  This problem is solved by
the doctrine that ‘‘the accrual of a claim
against the United States is suspended, for
purposes of 28 U.S.C. § 2501, until the
claimant knew or should have known that
the claim existed.’’  Martinez, 333 F.3d at

1319.  Chambers was diagnosed with
Post–Traumatic Stress Disorder in 1987,
and applied (successfully) for veterans
benefits.  Despite having knowledge of his
disability claim, Chambers did nothing for
the next 12 years, and did not file suit in
the Court of Federal Claims until 2003.
In these circumstances his claim is barred.

In summary, under the majority’s hold-
ing, where the service member acquires
knowledge of disability after discharge,
there is effectively no Tucker Act statute
of limitations.  The majority’s holding
opens the door to stale claims that are
decades old.  I respectfully dissent from
the majority’s holding as to the statute of
limitations.

,
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