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OPINION AND ORDER

Block, Judge.

Plaintiffs in this case are a number of persons formerly or presently employed by the United
States Department of Agriculture (“USDA”) as Supervisory Agricultural Commodity Graders,
commonly referred to in this litigation as “Shift Supervisors.” The case is currently before the court
under the Fair Labor Standards Act (“FLSA”) for a determination of the proper quantum of damages
to which the plaintiffs are entitled. In an earlier opinion, the court determined that plaintiffs were
improperly classified by USDA as “supervisors” exempt from the overtime-pay provisions of the
FLSA. Huggins v. United States, No. 95-285C, unpublished Opinion and Order (Mar. 24, 1999)
(hereinafter “Huggins I’’). In that opinion, the court recognized that while the plaintiffs did perform
some limited supervisory functions, their actual job responsibilities were not primarily supervisory
in nature and they should not have been exempted from FLSA overtime-pay requirements. /d. at 6.
Familiarity with Huggins I is presumed for the purposes of this Opinion and Order.

Liability established, the parties now seek to resolve the remaining issue of damages and have
filed cross-motions for partial summary judgment. Under the FLSA, an employer’s exposure to
damages for failure to properly pay an employee’s overtime compensation is constrained by two
provisions that are at issue here.

First,29 U.S.C. § 255(a) (2000) imposes a two-year limitations period on any cause of action
brought under the FLSA. In this case, the two-year limitation would render the government liable



only for improperly withholding overtime payments dating from June 7, 1992' to July 17, 1999.2
Alternatively, § 255(a) includes an exception to the two-year limitations period in those cases where
the cause of action arises “out of a willful violation;” in such cases, the period of limitations is three
years, instead of two. 29 U.S.C. § 255(a). The crux of'this case is the parties’ dispute over whether
the government’s actions here constitute a “willful violation” of the FLSA and, therefore, which
attendant period of limitations is appropriate. Relatedly, plaintiffs argue that even for those
improperly withheld payments that lie outside of the applicable § 255(a) limitations period, the facts
of this case warrant an equitable tolling, and therefore they should be entitled to collect damages
dating all the way back to 1986 when defendant first mis-classified the Shift Supervisors as exempt.

The second relevant provision under the FLSA entitles an employee to “liquidated
damages”—equal to the total of improperly withheld payments (in addition to the past wages
due)—essentially, double damages. See 29 U.S.C. § 216(b) (2000). However, where the employer
is able to demonstrate that it acted reasonably and in good faith, the court may choose either to not
award “liquidated damages” at all or to award less than the full “double damages” provided by §
216(b). See 29 U.S.C. § 260 (2000). The parties here dispute whether the government has
sufficiently demonstrated reasonableness and good faith when it mis-classified the plaintiffs as
exempt from the FLSA overtime provisions and thereafter denied a formal administrative challenge
to plaintiffs’ “exempt” classification.

The parties filed their cross-motions for partial summary judgment on these damage issues
in March and September of 2000. The case was then stayed pending settlement negotiations. In a
November 2004 Joint Status Report, the parties reported that settlement was not then practical and
asked the court to treat the cross-motions for partial summary judgment on damages as ripe for
decision. The court subsequently instructed the parties to file supplemental briefing on this issue to
address any developments in the law that had occurred in the five years during which this case was
stayed. For the reasons that follow, the court concludes that equitable tolling is inappropriate here.
On the remaining issues, some material issues of fact remain regarding defendant’s willfulness and
good faith that render those issues inappropriate for complete summary judgment, but some issues
are ripe for judgment in defendant’s favor. Accordingly, plaintiffs’ motion for partial summary
judgment will be denied, and defendant’s motion for partial summary judgment will be granted-in-
part and denied-in-part...

I. Background

Shift Supervisors in the New Orleans field office have a number of responsibilities related
to grading and weighing grain. Huggins I, No. 95-285 at 3. “They perform on-line duties such as
grading samples of grain and filling in for crew members as needed.” Id. While the Shift
Supervisors perform a limited number of supervisory-type duties, the majority of their time is spent
on non-supervisory duties. Id. Despite this fact, in 1986, Shift Supervisors were classified by the

' The original complaint in this case was filed June 7, 1994.

* Defendant began paying appropriate overtime in accordance with this court’s liability decision on
July, 17 1999. See P1.’s Mot. for Part. Summ. J. at 7.
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USDA as “executives” performing primarily supervisory duties and therefore exempt from FLSA
overtime-pay provisions. To be sure, this court ruled that this classification was not accurate because
the Shift Supervisors do not in fact perform duties that are primarily supervisory in nature. See id.
at4, 13; 29 U.S.C. § 213(a)(1) (2000).

Under the FLSA overtime provisions, employers are required to pay “compensation for . .
. employment in excess of [40 hours per week] at a rate not less than one and one-half times the
regular rate [of pay].” 29 U.S.C. § 207(a)(1) (2000). Since plaintiffs were incorrectly classified by
USDA as exempt from the FLSA provisions, their overtime pay was instead calculated under the
Federal Employment Pay Act (“FEPA”) rate set forth in 5 U.S.C. § 5542(a) (2000). That FEPA
provision establishes overtime guidelines for federal employees, but does not apply to a federal
employee that is subject to the provisions of the FLSA. See 5 U.S.C. § 5542(c) (noting that
individuals subject to the FLSA overtime provisions are excluded from coverage by FEPA overtime
provisions). Under FEPA, the overtime hourly rate of pay for “an employee whose basic pay is at
a rate which exceeds the minimum rate of basic pay for GS-10” is only “equal to one and one-half
times the hourly rate of the minimum rate of basic pay for GS-10.” 5 U.S.C. § 5542(a)(2).

Plaintiffs were all rated at the GS-11 pay rate. Under the FEPA overtime provisions,
plaintiffs received one and one-half times the lower GS-10 hourly rate for each overtime hour they
worked. By contrast, under the FLSA calculation of overtime pay that this court determined
plaintiffs should have been entitled to, they would have received one and one-half times the higher
GS-11 hourly pay rate (their regular rate). Huggins I, No. 95-285 at 4.

One issue in the parties’ instant cross-motions for partial summary judgment is the process
by which plaintiffs were uniformly mis-classified as exempt from the FLSA provisions in 1986.
Through the early 1980s, plaintiffs allege that Shift Supervisors primarily performed supervisory
duties. See Pl.’s Proposed Findings of Uncontroverted Fact (“PPFUF”) § 7; P1.’s Mot. for Partial
Summ. J. App. 43° (AfT. of Jimmie Wright). However, between 1982 and 1986, the Shift Supervisor
position allegedly evolved to include more “on-line” responsibilities and fewer “supervisory” duties.
See PPFUF 9 7; P1.’s Mot. for Partial Summ. J. App. 23 at 1-2, 3 and App. 24 at 2 and App. 43.

Despite the fact that by 1986 plaintiffs’ actual job responsibilities involved primarily on-line
duties and only limited supervisory duties, Mr. John Marshall, then Director of the Federal Grain
Inspection Service (“FGIS”) Field Management Office, certified a job description of the Shift
Supervisor position (“Form SJ-23") that indicated the position primarily involved supervisory-type
responsibilities. PPFUF q §; Def.’s Proposed Findings of Uncontroverted Facts (“DPFUF”) § 3 and
Ex. 1 at 4-8. While this court previously noted that “[t]here is no doubt that plaintiffs performed

’ Plaintiffs’ several attachments to the Motion for Partial Summary Judgment, in several bound
volumes, are self-styled as “Exhibits” and include, among others, deposition transcripts and
affidavits. However, within some of these individual “exhibits” are other exhibits, such as
documents reviewed during depositions or attachments to affidavits. So as to avoid confusion, the
plaintiffs’ individual attachments to the Motion for Partial Summary Judgment are referred to
throughout this opinion as “Appendices” and abbreviated “App.” The exhibits that are attached to
an individual “Appendix” are referred to as “Exhibits” and abbreviated “Ex.”

_3-



some job duties which were distinctly supervisory”—which indeed may have been partially
consistent with the Form SJ-23 job description—the court concluded that “those duties do not
exhibit enough of the characteristics of a supervisor . . . to justify classifying them as exempt from
FLSA overtime requirements.” Huggins I, No. 95-285 at 13.

The crux of both the good faith and willfulness issues is whether or not Mr. Marshall knew
ofthe inconsistency between the actual responsibilities of the Shift Supervisor (which were primarily
non-supervisory) and those outlined in the Form SJ-23 job description (which are primarily
supervisory). The plaintiffs answer yes, alleging that Mr. Marshall was personally responsible for
the transition in the Shift Supervisors’ actual job responsibilities in the mid-1980s (i.e., the gradual
performance of more on-line duties and fewer supervisory duties) and imply that he had actual
knowledge that Form SJ-23 subsequently filed in 1986 erroneously described plaintiffs’ actual job
responsibilities. See PPFUF 9] 7-8; P1.’s Mot. for Partial Summ. J. App. 23 at 2-3 (Affidavit of M.
Russelburg) (“Mr. Marshall made frequent visits to all of the Field Offices after 1982 and observed
us performing our on-line duties on many occassions. Because he had changed our duties, I cannot
see how he could certify that those set forth in SJ23 . . . were correct.”). On the other hand,
defendant counters this allegation by claiming that Mr. Marshall’s certification of Form SJ-23
presumptively demonstrated good faith because, according to his own signed statement contained
in Form SJ-23, he obviously believed that the job description was an accurate statement of the major
duties and responsibilities of the Shift Supervisor position. DPFUF 9 3 and Ex. A at 4.

Mr. Marshall’s actions in conjunction with Form SJ-23 are critical because that job
description was subsequently relied upon by John Schneider, the Deputy Director of Human
Resources Division for the USDA Animal and Plant Health Inspection Service (“APHIS”), to
classify plaintiffs’ position under the FLSA and determine that they should be exempt from the
FLSA provisions. See id. at 4-6. This classification, according to Mr. Schneider, was made in
accordance with then-prevailing Office of Personnel Management (“OPM”) regulations and FLSA
guidelines. See DPFUF App. A (Decl. of John E. Schneider). Mr. Schneider certified this
classification on Dec. 18, 1986. Id.

After they had been classified as “exempt” from the FLSA provisions, several of the plaintiffs
allegedly raised complaints with various Field Office Managers who supervised the Shift Supervisor
position. See P1.’s Mot. for Partial Summ. J. Apps. 23-30 (Affidavits of M. Russelburg, L. Giles,
N. Licciardi, J. Holmes, W. Shilling, C. Brinkley, H. Robinson, and L. Smith). With one exception,
plaintiffs have not provided the court with any detailed information regarding these “complaints,”
such as when they were made, to whom they were raised, or the nature of the complaints.* The
plaintiffs allege that, in response to the various complaints, they were uniformly “told the same thing,
that the Regulations prohibited [them] from getting full FLSA overtime.” See, e.g., P1.’s Mot. for
Partial Summ. J. App. 23 at 2. The plaintiffs contend that they did not file a formal grievance to
challenge their exempt classification because they feared reprisals from Mr. Marshall. 7d.

* The one exception was plaintiff Russelburg’s allegation that the FLSA exemption had been raised
specifically with David Shipman “at a conference in 1990,” but Mr. Shipman advised that “Shift
Supervisors were not receiving full FLSA overtime because that was prohibited by the Regulations.”
P1.’s Mot. for Partial Summ. J. App. 23 at 3-4. In 1990, Mr. Shipman was the Assistant to Mr.
Marshall.
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In 1993, plaintiff Jackie Huggins consulted an attorney who noted that “several cases” might
tend to support any challenge the Shift Supervisors would raise regarding their exempt status. /d. at
3. That attorney advised Mr. Huggins that a case could be made under the FLSA “where an
exemption was based solely on a job description (classification) and not the work the Federal
employee actually performed.” Id. Shortly thereafter, plaintiffs challenged their “exempt”
classification in a formal grievance filed with USDA. /d. at 3-4; DPFUF q 7.

This grievance was initially reviewed by Daniel Schatzlein, a Position Classification
Specialist with the Human Resources Division. DPFUF § 8. Mr. Schatzlein determined that the
plaintiffs were correctly classified as exempt from the FLSA provisions and recommended that their
exemption be upheld. DPFUF 9 8-9. His recommendation was based primarily on the “official
position descriptions” for the Shift Supervisor position, presumably Form SJ-23 certified by Mr.
Marshall and Mr. Schneider. See P1.’s Mot. for Partial Summ. J. App. 19, Ex. 3 (Letter from D.
Schatzlein).

After being briefed on Mr. Schatzlein’s recommendation, David Shipman—then Director,
Field Management Division, FGIS—denied plaintiffs’ grievance and upheld the FLSA exemption.
Id. at Ex. 5; DPFUF 4/9-10. While Mr. Shipman noted that Shift Supervisors did regularly perform
“on-line”’-type work, he concluded that “the shift supervisor’s primary duties are of a supervisory
nature and are expected to occupy a substantial part of the job.” P1.’s Mot. for Partial Summ. J. App.
19, Ex. 5 at 2. He cited the supervisory responsibilities as the primary reason that Shift Supervisors
were graded as GS-11 employees instead of GS-9, which was the maximum pay grade for the Shift
Supervisors’ on-line counterparts. /d. In denying the grievance, Mr. Shipman invited the Shift
Supervisors to initiate an administrative review of the Shift Supervisor position description (Form
SJ-23) and have that new description reviewed by a classification specialist. /d.

Mr. Shipman did not conduct a formal, in-person or on-site fact-finding investigation in
connection with the plaintiffs’ grievance. P1.’s Mot. for Partial Summ. J. App. 18 at 16 (Deposition
of Mr. Shipman). Instead, he relied on his own personal, day-to-day experience interacting with the
Field Office Managers (who supervised the Shift Supervisors), which left him with “no question .
.. that the reason [the Shift Supervisor positions] existed is that they were supervisors, and they were
supervising the employees that were on the shift.” /d. at 16, 18. Mr. Shipman also relied upon his
own observations of the Shift Supervisor duties, which he made during regular visits to the field
operation locations each year. Id. at 21-24. He also took into consideration the Form SJ-23 job
description and consulted with his staff, the Human Resource staff, and Labor-Relations Specialist
John Good. Id. at 13-14, 15, 21-22, 25-27. Mr. Good conducted an inquiry on behalf of Mr.
Shipman about the Shift Supervisors’ tasks; while he did not recall contacting any of the plaintiffs
directly, he did consult with each of the Field Office Managers that directly oversaw plaintiffs’
position. P1.’s Mot. for Partial Summ. J. App. 19 at 28-29 (Good Deposition). He shared the
information he learned with Mr. Shipman. /d. at 30

Plaintiffs appealed Mr. Shipman’s decision to Dave Galliart, the Acting Administrator of the
FGIS. DPFUF q 15. Gary Schmidt, a Grievance Examiner with the Office of Personnel, was
assigned to perform fact-finding and provide a recommendation on appeal. DPFUF 9§ 16. Mr.
Schmidt advised the plaintiffs that his review and fact-finding would be based upon documentary
evidence, and he offered them the opportunity to supplement the record with additional comments,
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documents, or other evidence that they might wish considered in the appeal. /d. § 17; P1.’s Mot. for
Partial Summ. J. App. 18, Ex. 1 at 2. Plaintiffs did not offer additional evidence to supplement the
record. DPFUF q 17.

Basing his factual findings solely on the job descriptions of record in Form SJ-23, Mr.
Schmidt recommended upholding the “exempt” classification of the Shift Supervisor position,
because Form SJ-23 described substantial supervisory responsibilities. P1.’s Mot. for Partial Summ.
J. App. 18, Ex. 1 at 5-6. In turn, Mr. Galliart relied on this fact-finding report and confirmed to
plaintiffs that the Shift Supervisor was, in the opinion of the agency, properly classified as exempt
from FLSA overtime provisions. P1.’s Mot. for Partial Summ. J. App. 18, Ex. 2. In reaching this
conclusion, Mr. Galliart also consulted with Kevin McGrath, who served as a Supervisory
Employee-Relations Specialist with APHIS® and had previously worked for USDA as a Shift
Supervisor, himself. See DPFUF qq 21-24. Based on his experience as a Shift Supervisor, Mr.
McGrath believed that the agency’s classification of the position complied with the FLSA. See P1.’s
Mot. for Partial Summ. J. App. 20 at 49.

After the grievance was denied, the plaintiffs filed their instant claim in the U.S. District
Court for the Eastern District of Louisiana in 1994. The case was ultimately transferred to this court,
and plaintiffs filed their proper amended complaint on May 26, 1995.

II. Discussion
A. Standard of Review

Under Rule 56(c) of the Rules of the Court of Federal Claims (“RCFC”), the court should
grant a motion for summary judgment if it determines that no genuine issues of material fact exist
and that the moving party is entitled to judgment as a matter of law. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 247 (1986); Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed.
Cir. 1987); Paxson Elec. Co. v. United States, 14 Cl. Ct. 634, 642 (CI. Ct. 1988). Any reasonable
inferences of fact that the court draws must be construed in the light most favorable to the
nonmoving party. Saucier v. Katz, 533 U.S. 194, 201 (2001). Factual disputes that are merely
tangential will not be regarded by the court in determining whether to grant summary judgment.
Anderson, 477 U.S. at 247. A fact is tangential if it has no bearing on the ultimate outcome of the
case. Id. If, however, the nonmoving party produces sufficient evidence demonstrating a
disagreement of material fact, the motion for summary judgment should be denied. Big Chief
Drilling Co. v. United States, 15 Cl. Ct. 295, 299 (CI. Ct. 1988).

To aid the court in making these determinations, the moving party bears the burden of
identifying both the legal and factual bases for its motions and the portions of the record that
demonstrate the absence of a genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S.317,
323 (1986). The nonmoving party may oppose a motion for summary judgment by showing an

> According to Mr. McGrath’s deposition testimony, APHIS provided human resources support to
FGIS at the time that plaintiffs’ grievance was filed. See P1.’s Mot. for Partial Summ. J. App. 20 at
11.
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evidentiary conflict on the record, but mere denials or conclusory statements by the nonmoving party
are insufficient to create an issue of fact that will preclude summary judgment. Mingus, 812 F.2d
at 1387.

Where both parties have moved for summary judgment, the court is not obligated to grant
judgment in favor of either party and may deny both motions if disputes of material fact remain. Id.
In these circumstances, the court must evaluate each party’s motion on its own merits, taking care
to “draw all reasonable inferences against the party whose motion is under consideration.” Id. at
1391.

B. Plaintiffs’ Allegations Do Not Merit Equitable Tolling

Plaintiffs first argue that any applicable period of limitations in this case should be tolled
because USDA officials allegedly “misled” the plaintiffs to believe that the plaintiffs had been
properly classified under the FLSA and “that they had no redress” for their grievances. See Pl.’s
Supp. Br., filed Mar. 3, 2005, at 2, 3. The gist of plaintiffs’ tolling claim focuses on two key facts
they have alleged. First, they claim that “during their employment with FGIS, [the plaintiffs] never
saw a Notice of Coverage posted in any of the offices in which they work.” P1.’s Mot. for Partial
Summ. J. at 8. According to the plaintiffs, the Department of Labor’s (DOL) implementing
regulations under the FLSA require employers to post a notice of the Act’s coverage that explains
where employees may seek information and guidance concerning FLSA complaints. The second fact
upon which plaintiffs rely is the allegations made by several plaintiffs that frequent complaints to
Field Office Managers and Mr. Shipman about plaintiffs’ FLSA exemption were “invariably”
answered with a reassertion by agency officials that plaintiffs were properly classified and that “the
Regulations” prohibited them from receiving FLSA overtime pay. /d. According to the plaintiffs,
it was not until 1992 or 1993, when one of the plaintiffs finally consulted a private attorney, “that
Plaintiffs knew that they were wrongfully classified as exempt and entitled to full FLSA overtime.”
1d.

Summary judgment in favor of defendant on the equitable tolling issue is appropriate here
because, even if the above facts were true, they would not satisfy the legal requirements for equitable
tolling in a FLSA claim. This court finds persuasive the analysis recently set forth in Christofferson
v. United States, 64 Fed. Cl. 316 (2005). There the court opined that while the weight of authority
favors equitable tolling of FLSA claims, it is justified in only limited circumstances. Id. at 326.
Indeed, as the Supreme Court has noted,

Federal Courts have typically extended equitable relief only sparingly. We have
allowed equitable tolling in situations where the claimant has actively pursued his
judicial remedies by filing a defective pleading during the statutory period, or where
the complainant has been induced or tricked by his adversary’s misconduct into
allowing the filing deadline to pass. We have generally been much less forgiving in
receiving late filings where the claimant failed to exercise due diligence in preserving
his legal rights.

Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 (1990).



Where, as here, the plaintiff claims to have been misled into allowing the filing deadline to
pass by the government’s statements or actions, the plaintiff bears the burden to “either show that
[the government] has concealed its acts with the result that plaintiff[s] w[ere] unaware of their
existence or [they] must show that [their] injury was ‘inherently unknowable’ at the accrual date.”
Christofferson, 64 Fed. Cl. at 326 (quoting Japanese War Notes Claimants Ass ’n v. United States,
178 Ct. CL. 630, 634 (1967); Udvari v. United States, 28 Fed. Cl. 137, 139 (1993)) (alterations in
original).

In support of their argument, plaintiffs first posit the lack of a posted “Notice of Coverage”
that is required by the DOL’s implementing regulations (see 29 C.F.R. § 516.4) as evidence of
defendant’s concealment of the plaintiffs’ rights under the FLSA. They point to three cases tending
to suggest that failure to post a required Notice of Coverage could be evidence of misleading
behavior that might justify equitable tolling. See P1.’s Mot. for Partial Summ. J. at 9 (citing Ott v.
Midland-Ross Corp., 600 F.2d 24 (6th Cir. 1979); Slenkamp v. Borough of Brentwood, 603 F. Supp.
1298 (W.D. Pa 1985); Kamers v. Summit Stainless, Inc., 586 F. Supp. 324, 328 (E.D. Pa. 1984)).
Nevertheless, these cases stand for the proposition that the DOL’s implementing regulations on
notice apply to private sector employers.

Accordingly, plaintiff’s argument is off the mark because it fails to consider the hard fact that
the DOL does not administer the FLSA to federal employees, but rather the Office of Personnel
Management (OPM) is charged with that task. See 29 U.S.C. § 204(f) (2000). As plaintiffs concede,
unlike the DOL, the OPM implementing regulations “contain no provisions requiring posting of
Notice of Coverage.” P1.’s Mot. for Partial Summ. J. at 7. Simply put, whatever the merits of the
OPM’s regulations that do not require a Notice of Coverage like its DOL counterpart, defendant can
not be deemed to have concealed information from the plaintiffs by failing to comply with a
regulatory requirement that did not apply to it. See Doyle v. United States, 20 Cl. Ct. 495,501 (1990)
(“OPM’s decision to withdraw the requirement for agencies to display the [Notice of Coverage]
poster was consistent with its authority to administer the FLSA .. ..”).

Plaintiffs’ second argument, that they were misled by defendant’s repeated assertions that
Shift Supervisors were properly classified and not entitled to greater overtime pay under the FLSA,
is also deficient. According to plaintiffs, the fact that they repeatedly complained to superiors about
their FLSA classification and were routinely—if inaccurately—informed that there was no redress
for their complaints is sufficient grounds to justify equitable tolling. This identical argument was
persuasively rejected in Christofferson:

Even viewing the allegations in the light most favorable to plaintiffs, it is clear that
they are not sufficient to justify equitable tolling. There is no evidence of
concealment or secretive conduct which prevented plaintiffs from becoming aware
of the alleged injury. Japanese War Notes, 178 Ct. Cl. at 634; Udvari, 28 Fed. Cl. at
139. It was plainly not inherently unknowable that the government would refuse to
pay overtime. To the contrary, the facts alleged show that the government gave
plaintiffs notice that it would not do so. The confusion lay in whether plaintiffs were
legally entitled to overtime. The “[i]gnorance of rights which should be known,”
however, is not enough. Japanese War Notes, 373F.2d at 359. The fact that the
agency took (and still takes) a different legal position on entitlement to overtime pay
is not enough to warrant tolling.
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Christofferson, 64 Fed. Cl. at 327. This analysis is consistent with other cases in which the mere
assertion by an employer that the employee was being properly compensated under relevant FLSA
provisions did not give rise to equitable tolling. See e.g., Doyle v. United States, 931 F.2d 1546,
1549 (Fed. Cir. 1991); Ewer v. United States, 63 Fed. CI. 396 (2005); Udvari v. United States, 28
Fed. Cl. 137, 140 (1993); Nerseth v. United States, 17 Ct. CL. 660 (1989); Moore v. Fairfield County
Sheriff’s Dep’t, No. C-2-02-748, 2004 U.S. Dist. LEXIS 27633 (S.D. Ohio Jan. 6, 2004); Jacobsen
v. Stop & Shop Supermarket Co., No. 02 Civ 5915 (DLC), 2004 U.S. Dist. LEXIS 17031 (S.D.N.Y.
Aug. 27, 2004); Kelly v. Eckerd Corp., No. 03-4087, 2004 U.S. Dist. LEXIS 4381 (E.D. Pa. Mar.
10, 2004); Claeys v. Gandalf Ltd., 303 F.Supp. 2d 890 (S.D. Ohio 2004); Patraker v. Council on the
Env’t, No. 02 Civ. 7382 (LAK), 2003 U.S. Dist. LEXIS 20519 (S.D.N.Y. Nov. 17, 2003); Russell
v. Easter Seals Soc’y, No. 96-384-SD, 1997 U.S. Dist. LEXIS 22221 (D.N.H. Nov. 20, 1997); Aly
v. Butts County, 841 F. Supp. 1199 (M.D. Ga. 1994); Allison v. Frito-Lay, Inc.,No.91-4193-C, 1992
U.S. Dist. LEXIS 8758 (D. Kan. Mar. 26, 1992); Griffin v. Leaseway Deliveries, Inc., No. 02 Civ.
5915 (DLC), 1990 U.S. Dist. LEXIS 12389 (E.D. Pa. Sep. 17, 1990). But see Hency v. City of
Absecon, 148 F. Supp. 2d 435, 439 (D.N.J. 2001).

Here, the plaintiffs knew that they had been classified as exempt from the FLSA overtime
provisions and that the FEPA overtime provisions provided them less overtime pay. Indeed, as the
plaintiffs readily concede, they “frequently complained” about this perceived inequity. P1.’s Mot. for
Partial Summ. J. at 8. Their acts are clear evidence that the plaintiffs were aware of the damage they
were incurring, and the only ambiguity was the agency’s legal classification of the Shift Supervisor
position.

As Christofferson noted, however, the mere fact that the agency took a legal position—even
though it later proved to be the wrong position—does not in law rise to conduct amounting to
“detrimental reliance” justifying tolling. See Christofferson, 64 Fed. Cl. at 327. Instead, “plaintiffs
here were clearly on notice that the government would not pay them [full FLSA] overtime. They
therefore knew the underlying facts concerning the cause of action.” 1d.; see also Doyle, 931 F.2d
at 1449 (noting that plaintiffs “had adequate opportunity to know of their claims against defendants
and the opportunity, within a reasonable time, to file such claims”). Moreover, it is of no
consequence here that plaintiffs only “knew they were wrongfully classified as exempt and entitled
to full FLSA overtime” after consulting a private attorney in 1992 or 1993. P1.’s Mot. for Partial
Summ. J. at 8. It is enough in this case that the plaintiffs’ actual knowledge that they were classified
as exempt from FLSA overtime provisions reasonably should have alerted them to their cause of
action. See Christofferson, 64 Fed. Cl. at 327; Udvari, 28 Fed. Cl. at 140. Accordingly, equitable
tolling is inappropriate in this case and partial summary judgment in defendant’s favor must be
granted.

C. Summary Judgment on Statutory Period of Limitations and Liquidated Damages Issues

The two remaining issues taken up in the cross-motions for partial summary judgment are
whether the plaintiffs should benefit from a two- or a three-year limitations period® and whether

% The plaintiffs have also raised an ancillary argument that instead of applying the two- or three-year
limitations period called for in the FLSA this court should apply the six-year statutory limitations
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defendant is liable for liquidated damages. Each of these issues involve related concepts of
“willfulness,” “good faith,” and “reasonableness,” but each are governed by distinct legal standards
and require separate analyses.

1. The Applicable Period of Limitations under 29 U.S.C. § 255(a)

The default statutory period of limitations for a cause of action for unpaid overtime
compensation under the FLSA is two years. 29 U.S.C. § 255(a). However, the two-year limitations
period may be extended to three-years if the “cause of action aris[es] out of a willful violation” by
the employer. /d. The plaintiff bears the burden of proving the employer willfully violated the
FLSA. Adams v. United States, 350 F.3d 1216, 1229 (Fed. Cir. 2004). The legal standard of
willfulness under the FLSA is a lofty one, because the Supreme Court has instructed that the plaintiff
must prove “that the employer either knew or showed reckless disregard for the matter of whether
its conduct was prohibited by the statute.” McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133
(1988).

In evaluating whether an agency has shown “reckless disregard” for the FLSA requirements,
OPM regulations are instructive. They focus the court’s inquiry on the process the agency follows
to comply with the statute. See 5 C.F.R § 551.104 (2005) (defining reckless disregard as the “failure
to make adequate inquiry into whether conduct is in compliance with the [FLSA]”); Adams v. United
States, 46 Fed. Cl. 616, 621 (2000).

The actual interpretation of this standard in the courts has been less rigid, however. As this
court has noted, “[tlhe OPM regulations are secondary to the actual prescription of the Supreme

period contained in the Little Tucker Act. See 28 U.S.C. § 2501 (2000); P1.’s Mot. for Partial Summ.
J. at 10-11. Plaintiffs have failed to present the court with any cogent argument for why the FLSA
limitations period should be ignored and supplanted by the general jurisdictional limitation of §
2501. Instead, they have only presented the court with persuasive authority to the contrary. See Ewer
v. United States, 63 Fed. Cl. 396, 398-400 (2005). The plaintiffs have articulated no rationale for
why the six-year limitations period should be applied, and the court can think of none on its own.
Indeed, the thorough analysis in the Ewer opinion, which clearly states that the Court of Federal
Claims’ six year period of limitations outlined in § 2501 is a non sequitur in FLSA cases,
conclusively refutes the plaintiffs’ argument.

The plaintiffs’ brief does point the court to the case of Lowry v. United States, 125 Ct. Cl.
598 (1954) for the premise that “[i]t has been held that [28 U.S.C. § 2501] covers actions for
overtime compensation under FLSA.” Pl.’s Mot. for Partial Summ. J. at 11. That statement,
however, is not true. Lowry took up the issue of the appropriate period of limitations for an
overtime-pay claim that was brought under a Joint Senate Resolution and the War Overtime Pay Act
0f 1943. See Lowry, 125 Ct. Cl. at 598. That case had nothing to do with, nor made mention of; the
FLSA and is inapposite to this case.

This court adopts the rationale espoused by Ewer and, to the extent that this particular issue
was ever really in dispute between the parties here, partial summary judgment in favor of the
defendant is granted.
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Court in McLaughlin.” Angelo v. United States, 57 Fed. Cl. 100, 109 (2003) (Damich, C.J.) (citing
Bankers Trust New York Corp. v. United States, 225 F.3d 1368, 1375 (Fed. Cir. 2000) (noting the
Supreme Court’s “interpretation of a statutory provision trumps a subsequent agency interpretation
that is inconsistent with the Court’s precedent”)). In McLaughlin, the Court deliberately
distinguished between “ordinary violations” of the FLSA, which might fall within the OPM’s more

rigid standard of “reckless disregard,” and those the Court deemed “willful:”

In common usage the word “willful” is considered synonymous with such words as
“voluntary,” “deliberate,” and “intentional” . . .. The word “willful” is widely used
in the law, and, although it has not by any means been given a perfectly consistent
interpretation, it is generally understood to refer to conduct that is not merely
negligent.

McLaughlin, 486 U.S. at 134 (internal citations to Roget’s Int’l Thesaurus omitted).

Therefore, not every mistake in applying the FLSA is a “willful” one. “If an employer acts
unreasonably, but not recklessly, in determining its legal obligation” under the FLSA, this action
should not be considered willful. McLaughlin,486 U.S. at 135. Furthermore, there are circumstances
in which an agency may shield itself from a willful violation of the FLSA by relying in good faith on
the advice of the Secretary of Labor, Cook v. United States, 855 F.2d 848, 850 (Fed. Cir. 1988), or
show that it relied on the advice of counsel as evidence that its violation was not willful. See, e.g.,
Bankston v. State of Illinois, 60 F.3d 1249, 1254 (7th Cir. 1995); Quirk v. Baltimore County, 895 F.
Supp. 773, 788 (D. Md. 1995).

a. Issues of Fact Remain Regarding Form SJ-23

Here, plaintiffs—in an effort to establish that the mis-classification of the Shift Supervisor
position was willful—point to the alleged fact that Mr. Marshall certified the standard Shift
Supervisor job description, Form SJ-23, to be accurate when in fact he had personal knowledge that
the Shift Supervisors performed more on-line duties and fewer supervisory responsibilities than Form
SJ-23 reflected. They claim that by 1986 Mr. Marshall knew that the Shift Supervisors no longer
performed supervisory duties as their “primary duty” and therefore did not meet the OPM’s criteria
for an “executive” exemption under the FLSA. See 5 C.F.R. § 551.204 (1997). The role of Form SJ-
23 in this case cannot be overlooked, because it was later relied upon by Mr. Schneider when he
classified plaintiffs’ position as exempt in 1986. Form SJ-23 was also relied upon, in primary part,
during the review of plaintiffs’ formal grievance in 1993. Accordingly, if Mr. Marshall did act
against the plaintiffs’ interest “willfully” by certifying SJ-23, that would be a factor for the court to
consider in determining whether the three-year period of limitations was appropriate in this case.

In response to this allegation, defendant argues that there is an absence of evidence in the
record that supports plaintiffs’ claims. According to defendant, “plaintiffs have baldly asserted the
self-serving proposition that Mr. Marshall’s certification of plaintiffs’ position description in 1986
was ‘knowing, willful, and detrimental.” But. .. plaintiffs cannot cite to any evidence to support this
untenable position.” Def.’s Resp. and Cross-Mot. for Partial Summ. J. at 24. Instead, defendant
points to Form SJ-23, itself, to establish as a matter of fact that Mr. Marshall acted in good faith when
he certified the plaintiffs’ job description. The certification that Mr. Marshall signed states:

“11 -



I certify that this is an accurate statement of the major duties and responsibilities of
the position and its organizational relationships and that the position is necessary to
carry out Government functions for which am responsible. This certification is made
with the knowledge that this information is to be used for statutory purposes related
to appointment and payment of public funds and that false or misleading statements
may constitute violations of such statute or their implementing regulations.

Pl.’s Mot. for Partial Summ. J. App. 19, Ex. 6 at 1. Buttressed by the “presumption of regularity” that
attaches to the actions of government agencies and employees, see Adams, 350 F.3d at 1228 (citing
United States Postal Serv. v. Gregory, 534 U.S. 1, 10 (2001)), defendant argues that this certification
belies the plaintiffs’ allegations of willfulness and contends that plaintiffs have failed to carry their
burden of production on this issue.

Defendant’s claims set up a classic Celotex issue. Plaintiffs bear the burden of proving
defendant’s willfulness. Defendant, however, has challenged that plaintiffs have “fail[ed] to make
a showing sufficient to establish the existence of an element essential to [plaintiffs’] case.” Celotex,
477 U.S. at 322. Accordingly, the burden at the summary judgment stage shifts to plaintiffs to
demonstrate the kind of evidence contemplated by RCFC 56 that at least creates an issue of fact on
the issue of willfulness, so as to ward off defendant’s cross-motion for summary judgment. See id.
at 324.

To meet this burden and demonstrate that Mr. Marshall knew that Form SJ-23 was not
representative of the Shift Supervisors’ actual job responsibilities or primary duties, plaintiffs rely
upon the deposition testimony and affidavits of several plaintiff-employees. See, e.g., P1.’s Mot. for
Partial Summ. J. App. 21-23. According to this evidence, plaintiffs allege that Mr. Marshall
frequently visited the locations where the various plaintiffs worked and often observed them
performing their on-line, non-supervisory duties. /d. Taken in a light most favorable to plaintiffs,
proof of these allegations might permit the court to conclude that Mr. Marshall acted willfully or
showed reckless disregard for the legality of his actions when he certified SJ-23, if he did indeed
create and certify the form despite some actual knowledge that Form SJ-23 did not accurately reflect
the plaintiffs’ actual primary job responsibilities.

These competing allegations by the parties, bolstered by references to evidence in the record
before the court, are sufficient to create an issue of fact regarding the integrity of Form SJ-23 that
renders each party’s cross-motion for summary judgment on this issue improper at this time. For the
court to determine more, it would have to engage in a weighing of conflicting evidence that is
inappropriate at this stage in litigation. Accordingly, the parties’ cross-motions for summary
judgment with respect to this limited issue shall each be denied.

b. Summary Judgment is Appropriate Regarding the Grievance Process

Plaintiffs also claim that defendant willfully violated the FLSA when it reviewed the
plaintiffs’ grievance in 1993. As this court did in Huggins I, the agency officials then were required
to determine whether the Shift Supervisors customarily and regularly satisfied the “primary duty test”
as outlined in OPM regulations. See Huggins I, 95-285C at 5 (citing 5 C.F.R. § 551.205). According
to the regulations, the primary duty test would be satisfied if the Shift Supervisor position:
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(1) Has authority to make personnel changes that include, but are not limited to,
selecting, removing, advancing in pay, or promoting subordinate employees, or has
authority to suggest or recommend such actions with particular consideration given
to these suggestions and recommendations; and

(2) Customarily and regularly exercises discretion and independent judgment in such
activities as work planning and organization; work assignment, direction, review, and
evaluation; and other aspects of management of subordinates, including personnel
administration.

5 C.F.R. § 551.205(a).” Here, “[t]here is no doubt that plaintiffs perform some supervisory duties.
The issue is whether these duties constitute enough of their duties and are significant enough to
classify plaintiffs as exempt executives.” Huggins I, 95-285C at 6.

In light of the above standard, the important decisions that the agency officials were required
to make in this case were really ones of degrees. Since the Shift Supervisor position is acknowledged
to include a host of supervisory responsibilities, and the plaintiffs actually performed those duties to
some degree in the course of their routine work, it was incumbent on the agency officials to weigh
both the relative importance and extent of those supervisory duties during the grievance review
process. See, e.g., P1.’s Mot. for Partial Summ. J. App. 19 at 27-28 (Good Deposition) (“In reading
[the grievance], there was an acknowledgment that some of the nonsupervisory work was being done
[by the Shift Supervisors]. I don’t believe that that was ever ignored. . . . It was always known that
it was done. It was more a matter of degree that was the issue.”). However, there did not appear to
be any bright-line rule that the agency officials could rely upon to simplify that evaluation. Even
though the Shift Supervisors routinely spent less than 25% of their time on supervisory duties, see
Huggins I, 95-285C at 7, this court noted that such a measure is not dispositive of the issues:

We recognize that the general rule-of-thumb—that an employee’s primary duty is that
to which he devotes more than 50% of his time—may be varied. See Dalheim v.
KDFW-TV,918 F.2d 1220, 1227 (5th Cir. 1990). Thus, a primary duty may be a duty
that is most important to an employer, even if more time is spent on collateral duties.
Smith v. City of Jackson, Miss., 954 F.2d 296, 299 (5th Cir. 1992). We will look at
the totality of plaintiffs’ actual job performance to determine plaintiffs’ most
important, or primary, duty.

7 Sub-paragraph (b) of 5 C.F.R. § 551.205 imposes an additional burden on the employer, who must
demonstrate that the employee satisfies the “80-percent test” in addition to the “primary duty test.”
Under the 80-percent test, “employees must spend 80 percent or more of the worktime in a
representative workwee on supervisory and closely related work.” 5 C.F.R. § 551.205(b). The 80-
percent test only applies to a narrowly defined class of employees, however, and that class does not
include plaintiffs here. See id. (extending sub-paragraph (b) to GS-5 or GS-6 employees, certain
firefighters and law enforcement employees, and certain employees classified under the Federal
Wage System); Huggins I, No. 95-285C at 7 n.4 (“None of the plaintiffs in this action are within any
of the employee groups to which the 80% test applies.”). As a result, the 80-percent test is not at
issue in this case.
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1d.

Accordingly, the standard that the agency officials were required to apply in reviewing
plaintiffs’ grievance was certainly open to subjective interpretation. “Proof that the law is uncertain,
ambiguous or complex may provide reasonable grounds for an employer’s belief that he is in
conformity with the Act, even though his beliefis erroneous.” Beebe v. United States, 226 Ct. CI. 308,
640 F.2d 1283 (1981); Angelo, 57 Fed. Cl. at 105. Furthermore, in general the courts have done little
to clear up any of this ambiguity; indeed, they may in part contribute to some of the gray area that
seems to surround FLSA overtime classifications: “[The Court of Claims] has taken almost every
concei