In the United Stated Court of Federal Claims

OFFICE OF SPECIAL MASTERS

No. 06-552V
Filed: December 10, 2010
Not for Publication
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AMANDA LESZCZYNSKI, by her mother and
Natural Guardian, KAROLINA LESZCZYNSKI,
and KAROLINA LESZCZYNSKI, Individually,

*
*
*
*
Petitioner, * Damages Decision Based on
* Proffer; Diphtheria-Tetanus-
V. * Acellular Pertussis (DTaP)
* Vaccine; Seizure Disorder;
SECRETARY OF * Developmental Delay
*
*
*
*

HEALTH AND HUMAN SERVICES,

Respondent.

*hhkkkhkhkhkkhkhkhkkikhkhkkikhhkkhhhkkhhhkkhhhkkhhhkkhhhkkhhhkhihkiihkiik

Seth Bader, New York, NY, for petitioner
Linda S. Renzi, Washington, DC, for respondent

CAMPBELL-SMITH, Special Master

DECISION AWARDING DAMAGES"

On December 2, 2010, respondent filed a Proffer on Award of Compensation. On
December 1, 2010, petitioner orally accepted respondent's Proffer. Based on the record as a
whole, the special master finds that petitioner is entitled to an award as stated in the Proffer.
Pursuant to the terms stated in the attached Proffer, the court awards petitioner:

1. A lump sum payment of $223,524.33, representing trust seed funds consisting of
the present year cost of compensation for group home, room and board, and

! Vaccine Rule 18(b) states that all of the decisions of the special masters will be made
available to the public unless the decisions contain trade secrets or commercial or financial
information that is privileged or confidential, or the decisions contain medical or similar
information the disclosure of which clearly would constitute an unwarranted invasion of privacy.
Within 14 days of the filing of a decision or substantive order with the Court, a party may
identify and move for the redaction of privileged or confidential information before the
document’s public disclosure.



supported employment expenses in Compensation Year 2025 ($120,006.20) and
life care expenses in the first year after judgment ($103,518.13), in the form of a
check payable to Regions Bank, as Trustee of the Reversionary Trust established
for the benefit of Amanda Leszczynski, as set forth in Appendix A: ltems of
Compensation for Amanda Leszczynski.

A lump sum payment of $829,293.79, representing compensation for lost future
earnings ($633,844.02) and pain and suffering ($195,449.77), in the form of a
check payable to petitioner as the court-appointed guardian(s)/conservator(s) of
the estate of Amanda Leszczynski for the benefit of Amanda Leszczynski. No
payments shall be made until petitioner provides respondent with documentation
establishing that she has been appointed as the guardian(s)/conservator(s) of
Amanda Leszczynski’s estate;

A lump sum payment of $8,286.38, representing compensation for past un-
reimbursable expenses, in the form of a check payable to Karolina Leszczynski,
petitioner;

A lump sum payment of $53,763.28, representing compensation for the
reimbursement of the State of New York Medicaid lien, payable jointly to
petitioner, and

New York State Department of Health
Office of Health Insurance Programs
Division of Systems—Data Warehouse
Data Access Unit
800 North Pearl Street
Room 322
Albany, NY 12204
Attn: Bruce Lombardo

A lump sum payment of $97,580.41, representing compensation for the
reimbursement of the State of Arizona Medicaid lien, payable jointly to petitioner,
and
Health Management Systems
2122 East Highland Avenue
Suite 225
Phoenix, AZ 85016
Attn: Gloria Delgado

An amount sufficient to purchase an annuity contract, subject to the conditions
described in paragraph Il. F. of the attached Proffer, paid to the life insurance
company from which the annuity will be purchased.



In the absence of a motion for review filed pursuant to RCFC Appendix B, the clerk of
the court is directed to enter judgment herewith.?

IT IS SO ORDERED.
s/Patricia E. Campbell-Smith

PATRICIA E. CAMPBELL-SMITH
Special Master

2 Pursuant to Vaccine Rule 11(a), entry of judgment can be expedited by each party’s
filing a notice renouncing the right to seek review. Then, under Vaccine Rule 12(a), petitioner
can expedite payment by filing an election to accept the judgment.



IN THE UNITED STATES COURT OF FEDERAL CLAIMS

E E l ‘ OFFICE OF SPECIAL MASTERS

m AMANDA LESZCZYNSKI, by her mother and
| H ! Natural Guardian, KAROLINA LESZCZYNSKI,

and KAROLINA LESZCZYNSK]I, Individually

Petitioner,

No. 06-552V
Special Master Campbell-Smith

V.

SECRETARY OF :
HEALTH AND HUMAN SERVICES,

Respondent.

RESPONDENT'S PROFFER ON AWARD OF COMPENSATION

I. Items of Compensation

A. Life Care Items

The respondent engaged life care planner Suzanne Labansky, MSN, CRRN, CCM,
CLCP, MSC, and petitioner engaged life care planner Roberta Hurley, BS Ed., to work together
to provide an estimation of Amanda Leszczynski’s future vaccine injury-related needs. All items
of compensation identified in the life care plan are supported by the evidence and are illustrated
by the chart entitled Appendix A: Items of Compensation for Amanda Leszczynski, attached
hereto as Tab A.! Respondent proffers thét Amanda Leszezynski should be awarded all items of

compensation set forth in the life care plan and illustrated by the chart attached at Tab A.

Petitioner agrees.

The chart at Tab A illustrates the annual benefits provided by the life care plan. The annual benefit years
run from the date of judgment up to the first anniversary of the date of judgment, and every year thereafter up fo the
anniversary of the date of judgment.



B. Lost Future Farnings

The parties agree that based upon the evidence of record, Amanda Leszczynski will never
be gainfully employed. Therefore, respondent proffers that Amanda Leszczynski should be
awarded full lost future earnings as provided under the Vaccine Act, 42 U.S.C. § 300aa-
15(2)(3)(B). Respondent proffers that the appropriate award for Amanda Leszczynski's lost

future earnings is $633,844.02. Petitioner agrees.

C. Pain and Suffering
Respondent proffers that Amanda Leszezynski should be awarded $195,449,77 in actual

and projected pain and suffering. This amount reflects that the award for projected pain and
suffering has been reduced to net present value. See 42 U.S.C. § 300aa-15(a)(4). Petitioner

agrees,

D. ‘Past Unreimbursable Expenses

Evidence supplied by petitioner documents her expenditure of past unreimbursable
cxpenses related to Amanda Leszezynski's vaccine-related injury. Respondent proffers that
petitioner should be awarded past unreimbursable expenses in the amount of $8,286.38,
Petitioner agrees.

E. New York Medicaid Lien

Respondent proffers that Amandg Leszczynski shoﬁld be awarded funds to satisfy the
State of New York Medicaid lien in the amount of $53,763.28, which represents full satisfaction
of any right of subrogation, assignment, claim, lien, or cause of action the State of New York
may have against any individual as a result of any Medicaid payments the State of New York has

made to or on behalf of Amanda Leszezynski from the date of her eligibility for benefits through

R



the date of judgment in this case as a result of her vaccine-related injﬁry suffered on or about
August 22, 2003, under Title XIX of the Social Security Act. Petitioner agrees.

F. Arizona Medicaid Lien

Respondent proffers that Amanda Leszczynski should be awarded funds to satisfy the
State of Arizona Medicaid lien in the amount of $97,580.41, which represents full satisfaction of
any right of subrogation, assignment, claim, lien, or cause of action the State of Arizona may
have against any individual as a result of any Medicaid payments the State of Arizona has made
to or on behalf of Amanda Leszczynski from the date of her elligibility for benefits through the
date of judgment in this case as a result of her vaccine-related injury suffered on or about August
22,2003, under Title XIX of the Social Security Act. Petitioner agrees.

II. Form of the Award

The parties recommend that the compensation provided to Amanda Leszczynski should
be made through a combination of [ump sum payments and future annuity payments as described
below, and request that the special master's decision and the Court's judgment award the

following:

A, A lump sum péyment of $223,524.33, representing trust seed funds consisting of
the present year cost of compensation for group home, room and board, and
supported employment expenses in Compensation Year 2025 (5120,006.20) and
life care expenses in the first year after judgment ($103,518.13), in the form of a
check payable to Regions Bank, as Trustee of the Reversionary Trust established

for the benefit of Amanda Leszczynski, as set forth in Appendix A: Items of

Compensation for Amanda Leszczynski.

-3-



A lump sum payment of $829,293.79, representing compensation for lost future
earnings ($633,844.02) and pain and suffering ($195,449.77), in the form of a
check payable to petitioner as the court-appointed guardian/conservator of the
estate of Amanda Leszczynski for the benefit of Amanda Leszezynski. No
payments shall be made until petitioner provides respondent with documentation
establishing that she has been appointed as the guardian/conservator of Amanda
Leszezynski’s estate,

A lump sum payment of $8,286.38, representing compensation for past un-
reimbursable expenses, in the form of a check payable to Karolina Leszczynski,
petitioner;

A lump sum payment of $53,763.28, representing compensation for the
reimbursement of the State of New York Medicaid lien, payable jointly to
petitioner, and

New York State Department of Health
Office of Health Insurance Programs
Division of Systems—Data Warchouse
Data Access Unit
800 North Pearl Street
Room 322
Albany, NY 12204
Attn: Bruce Lombardo

A lump sum payment of $97,580.41, representing compensation for the
reimbursement of the State of Arizona Medicaid lien, payable jointly to petitioner,

and

Health Management Systems
2122 East Highland Avenue

-4-



Suite 225
Phoenix, AZ 85016
Attn: Gloria Delgado

F. An amount sufficient to purchase an annuity contract, subject to the conditions
described below, that will provide payments for the life care items contained in.
the life care plan, as illustrated by the chart at Tab A attached hereto, paid to the
life insurance company” from which the annuity will be purchased.ﬁ Compensation
for Year Two (beginning on the first anniversary of the date of judgment) and all
subsequent years shall be provided through respondent's purchase of an annuity,
which annuity shall make payments directly to Regions Bank, as Trustee of the
Reversionary Trust for the benefit of Amanda Leszczynski, only so long as
Amanda Leszczynski is alive at the time a particular payment is due.. At the
Secretary's sole discretion, the periodic payments may be provided to the Trustee
of the Reversionary Trust in monthly, quarierly, annual or other installments, The
"annual amounts" set forth in the chart at Tab A describe only the total yearly sum

to be paid to the Trustee and do not require that the payment be made in one

annual installment.

2 The Life Insurance Company must have a minimum of $250,000,000 capital and surplus, exclusive of
any mandatory security valuation reserve. The Life Insurance Company must have one of the following ratings from
two of the following rating organizations;

a. A.M. Best Company: A++, A+, A+g, A+p, A+r, or A+s;
b. Moody's Investor Service Claims Paying Rating: Aa3, Aa2, Aal, or Aaa;

¢. Standard and Poor's Corporation Insurer Claims-Paying Ability Rating: AA-, AA, AA+, or
AAA;

d. Fitch Credit Rating Cotnpany, Insurance Company Claims Paying Ability Rating: AA-, AA,
AA+ or AAA.

-5-



1. Growth Rate

Respondent proffers that a four percent (4%) growth rate should be applied to all non-
medical life care items, and a five percent (5%0) growth rate should be applied to all medical life
‘care items. Thus, the benefits illustrated in the chart at Tab A that are to be paid through annuity
payments should grow as follows: four percent (4%) compounded annually from the date of
judgment for non-medical items, and five percent (5%) compounded annually from the date of

judgment for medical items. Petitioner agrees.

2. Life-contingent annuity

The Trustee of the Reversionary Trust will continue to receive the annuity payments
from the Life Insurance Company only so long as Amanda Leszczynski is alive at the time that a
particular payment is due. Petitioner shall provide written notice to the Secretary of Health and
‘Human Services and the Life Insurance Company within twenty (20) days of Amanda
Leszcz_ynski’s death.

3 Guardianship

No payments under paragraph il. B. herein shall be made until petitioner provides the
Secretary with documentation establishing her appointment as guardian/conservator of Amanda
Leszezynski’s estate. If petitioner is not authorized by a court of competent jurisdiction to serve
as guardian/conservator of the estate of Amanda Leszczynski at the time a payment is fobe
made, any such payment shall be paid to the party or parties aﬁpointed by a court of competent
jurisdiction to serve as guardian/conservator of the estate of Amanda Leszczynski upon

submission of written documentation of such appointment to the Secretary.



HI. Summary of Recomniended Payments Following Judgment

A

o 0

Lump Sum paid to Regions Bank, as Trustee of the Grantor
Reversionary Trust for the benefit of Amanda Leszczynski:

Lump Sum paid to petitioner as guardian/conservator

of the estate of Amanda Leszezynski, for lost future earnings
and pain and suffering:

Lump sum paid fo petitioner:

Reimbursement for State of New York Medicaid lien:

Reimbursement for State of Arizona Medicaid lien:

An amount sufficient to purchase the annuity contract described
above in paragraph II. F.

$223,524.33

$ 829,293.79
$  8.286.38
$ 53.763.28

$ 97,580.41 -



Respectfully submitted,

TONY WEST
Assistant Attorney General

TIMOTHY P. GARREN
Director
Torts Branch, Civil Division

MARK W. ROGERS
Deputy Director
Torts Branch, Civil Division

_
dé.;l“_LLM'UNE E. REEVES

Assistant Director
Torts Branch, Civil Division

<
LINDA S. RENZI &7
Senior Trial Counsel
Torts Branch, Civil Division
"U.S. Department of Justice
P.O. Box 146
Benjamin Franklin Station
Washington, D.C, 20044-0146
Telephone: (202) 616-4133

Dated: December 2, 2010
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CERTIFICATE OF SERVICE

I certify that on the 2nd day of December 2010, a copy of the
RESPONDENT'’S PROFFER ON AWARD OF COMPENSATION was served via first-
class mail, postage prepaid, upon:

Seth D. Bader
Bloomberg, Steinberg & Bader
425 Park Avenue

.5th Fleor
New York, NY 10022
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