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Peter H. Meyers, Washington, DC, for petitioners.
Mark W. Rogers, Washington, DC, for respondent.

DECISION ON ATTORNEYS FEESAND COSTS

MILLMAN, Special Master

Thiscase hasalong history. For five years, pro se petitionerswent twiceto the undersgned (who
dismissed their petition for falure to file within the statute of limitations), twice to ajudge on the United
States Court of Federad Claims (who initidly remanded and then affirmed the dismissal), and ultimately to
the United States Circuit Court of Apped s for the Federa Circuit. Intheir apped to the Federd Circuit,

they retained Professor Peter H. Meyers and his students at the Vaccine Injury Clinic at the George



WashingtonUniversty School of Law. The Federd Circuit affirmed the dismissd. Brice v. Secretary of

HHS, 240 F.3d 1367 (Fed. Cir.), cert. denied sub nom. Brice v. Thompson, 122 S. Ct. 614 (2001).

Professor Meyersfiled an Application for Attorneys Fees and Costs requesting fees and costs
reflecting fees for his and his students' work on the appeal before the Federal Circuit and filing of apetition
for certiorari before the United States Supreme Court and costs since the filing of the petition. Respondent
filed Respondent’ s Opposition to Petitioners Application for Attorney’s [sic] Fees and Costs, objecting
to any award on the ground that the undersgned had no subject matter jurisdiction in this case due to the
running of the datute of limitations.

DISCUSSION

The Federd Circuit in Brice, supra, stated, at 1370:

[A] “datute of limitationsis a condition on the walver of sovereign immunity by the United

States,” and courts should be “careful not to interpret [awaiver] in amanner that would

extend the waiver beyond that which Congress intended.” Sone Container Corp. v.

United States, 229 F.3d 1345, 1352 (Fed. Cir. 2000) (quoting Block v. North Dakota,

461 U.S. 273, 287 ... (1983) (interna quotation omitted)).

WhenCongresswaivessovereignimmunity, asit did inthe Nationa Childhood Vaccine Injury Act,
42 U.S.C. 8 300aa-10, et seq., it grants jurisdiction to a ddliberative body, i.e., the specid madters, the
judges of the United States Court of Federd Claims, the judges of the Federd Circuit, and ultimately the
Judtices of the United States Supreme Court, to hear cases arisng under the statute. But the statute has
certain requirements that petitioners mugt fulfill in order to file avdid petition.

Section 300aa-16(a)(2) states, for post-Act cases, that “no petition may be filed...after the

expiration of 36 months after the date of the ...first symptom...of such injury....” Petitionersin the ingant



action violated this requirement by filing their petition more than 36 months after the onset of their son’s
dleged injury. The Vaccine Act states they cannot file this petition.

In order to award attorneys fees and costs, the undersgned must determine if petitioners satisfy
the requirements of § 300aa-15(e)(1) which states that in cases in which petitioners do not prevail, such
asthis case, “the specia master...may award...reasonable attorneys fees and other cogts...if the specia
master...determines that the petition was brought in good faith and there was a reasonable basis for the
dam for which the petition was brought.” Even if there were good faith and a reasonable basis for the
clam, the avard of feesand costsis ill discretionary.

But, petitioners herein do not satisfy ether prong of the requirements of 8 300aa-15(e)(1) because
they cannot have had elther good faithor areasonable basisfor thedam underlying thar petitionwhenthey
filed their petition after the datute of limitations had run. Petitionersin their Application argue “ necessity”
and good faithas groundsfor anaward of feesand costs, based on the arguments that the Federd Circuit
required thar sonto haveanattorneyrepresent iminorder to pursue hisappeal (“necessity”) and that they
honestly believed they had a good legd argument (equitable talling) why they should be permitted to file
alate petition.

The cases which they cite to support their necessity argument are ingpposite since they ded with
stuationsinwhich judges may have a conflict of interest in presiding over atrid.! That the Federd Circuit
required petitioners son to have legd counsd to represent him in an apped beforeit (see letter attached

at tab 7 to Petitioners Application) does not meanthat the undersgned of necessty must compensate that

1 United States v. Will, 449 U.S. 200, 213-16 (1980); Williamsv. US, 240 F.3d 1019,
1025-26 (Fed. Cir. 2001); and Balin v. Story, 225 F.3d 1234, 1238-39 (11 Cir. 2000).
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counsd. Thereis no such necessity doctrine as applied to the award of fees of costs. Pro bono counsel
participate in lega proceedings without compensation. Where a petition is filed in the Vaccine Program
after the statute of limitations has run, petitioners  attorney becomes pro bono counsd.

Moreover, petitioners purported good faithin reiance on the doctrine of equitable talling, which
subsequently the Federal Circuit ruledingpplicableto thisProgram, doesnot diminate the daunting obstacle
to their good faith argument that the undersigned has no authority to award themfeesand costs when she
has no subject matter jurisdictioninthiscase. The Vaccine Act specificaly states thet “no petitionmay be
filed for compensation” after the statute of limitationsruns. Section 300aa-16(8)(2). Petitioners filed in
violation of the statutory rules. Good faith does not cure the jurisdictional defect here. The caseswhich
petitioners cite in support of their good faith argument do not dedl with jurisdictiona defects?

The Federa Circuit has previoudy ruled on this question in Martin v. Secretary of HHS, 62 F.3d

1403 (Fed. Cir. 1995), in which it affirmed the denid of attorneys fees and costsin adismissed vaccine
case, stating that the Vaccine Act did not create an independent grant of jurisdiction for the awarding of
feesin vaccine cases. 62 F.3d at 1405. The Martinswere barred from filing a petition because they had
apending avil action, in violation of 8§ 300aa-11(a)(6) which specificaly barred their filing a petition. As

in this case in which the satute dso bars thefiling of a petition once the statute of limitations has run, the

2 Frymirev. Ampex Corp., 61 F.3d 757, 767-69 (10" Cir. 1995)(former employees sued
employer under particular statute, dleging employer failed to give them proper notice of firing; court
held inter diathat employer’ s ligbility would be mitigated for acting in good faith); Ingham v. US, 167
F.3d 1240, 1245-46 (9™ Cir. 1999)(in tax refund suit that plaintiff lost, US was not lisble for aleged
disclosure of tax return information because it acted in good faith); and Bristol Sted & Iron Works, Inc.
v. Bethlehem Sted Corp., 41 F.3d 182, 188 (4™ Cir. 1994)(in antitrust suit, court held inter diathat
evidence supported the decision that supplier established affirmative defense of good faith effort to meet
competition).




specid master inMartin did not have jurisdictionover their petitionand, hence, could not award attorneys
feesand costs. The Federa Circuit stated, at 1407:

Because the specid master had no jurisdiction over the petition, there was no jurisdiction
over the request for attorneys fees and codts.

The only way out of petitioners predicament is for the undersigned to hold thet their fallure to file
apetitionwithinthe gatute of limitations is not jurisdictiona but merdly afalureto state adam uponwhich
relief may be granted. Petitioners suggest in their Application that ther falure to file atimely petition is
andogous to the former requirement of $1,000 of unreimbursable expenses® whichthe Federal Circuit held
not to be jurisdictiona and said could be cured through subsequent filings until the expiration of the statute

of limitations. Black v. Secretary of HHS, 93 F.3d 781, 790-91(Fed. Cir. 1996). But the language of

Black isobvioudy ingpplicable here since petitioners herein have no way to cure their filing after the statute
of limitationshas run. The halmark of afailure to state a clam upon which relief may be granted, i.e., the
possihility of curing the defect, is absent here.

Of interest in Black is that there were two petitioners gppeds consolidated for appellate review.
The other petitioner’s name was May. The Federal Circuit permitted May to continue with her case
because she had incurred expensesauffident to satify the former $1,000 requirement before the expiration
of the Satute of limitations, but it did not permit Black to continue with his case because he did not incur

auffident unreimbursable expensesto satisfy the $1,000 requirement until after the statute of limitations hed

3 Previoudy, section 300aa-11(c)(21)(D)(i) required petitioner to submit documentation
demondtrating that the injured person “incurred unreimbursable expenses...in an amount greeter than
$1,000.” This provision was stricken from the Act by the Omnibus Consolidated and Emergency
Supplemental Appropriations Act of 1999, Pub. L. No. 105-277, sec. 1502, 112 Stat. 2681, 2741
(1998).



run. The Federd Circuit affirmed the dismissal of Black’ s petition, saying, “it would be improper to permit
asupplementd pleading [of additiona expenses| to do what atimdy filed petitioncould not have done[i.e.,
satisfy the $1,000 requirement].” Id. at 792.

The Federa Circuit has previoudy hdd inmany casesingenerd that a time-barred complaint must
be dismissed for lack of jurisdiction. See, e.g., Bowenv. US, 292 F.3d 1383 (Fed. Cir. 2002); Caguas

Central Federal Savings Bank v. US, 215 F.3d 1304 (Fed. Cir. 2000), cert. denied, 531 U.S. 1070

(2001); Brown Park Edates-Fairfield Development Co. v. US, 127 F.3d 1449 (Fed. Cir. 1997); and

Hopland Band of Pomo Indiansv. US, 855 F.2d 1573, 1582 (Fed. Cir. 1988).

The undersigned has no basisin the law to award attorneys fees and costsin this case.
CONCLUSION
Petitioners Application for Attorneys Fees and Costs is denied for lack of subject matter
jurisdiction. In the absence of amoation for review filed pursuant to RCFC Appendix B, the dlerk of the

court is directed to enter judgment in accordance herewith.

IT ISSO ORDERED.

DATED:

LauraD. Millman
Specid Master



