IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECIAL MASTERS
No. 12-480V
Filed: November 30, 2012
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ETHEL J. BRYANT, *
on behalf of her minor daughter, *
KYLIE F. EASTIN, *  Petitioner’s Motion for a Decision
* Dismissing her Petition;
Petitioner, * Insufficient Proof of Causation;
V. *  HPV Vaccine; Type 1 Diabetes
* Mellitus
SECRETARY OF THE DEPARTMENT *
OF HEALTH AND HUMAN SERVICES, *
*
Respondent. *
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DECISION!

On July 27, 2012, Ethel Bryant [“petitioner”] filed a petition [‘Pet.”] for
compensation under the National Vaccine Injury Compensation Program, 42 U.S.C. §
300aa-10, et seq.? [the “Vaccine Act” or “Program”], on behalf of her daughter, Kylie
Eastin [“Kylie”]. The petition alleged that the human papillomavirus [“HPV”] vaccines
Kylie received on March 4, 2009, and May 8, 2009, caused her to develop type 1
diabetes mellitus [“T1D”]. Pet., 11 2, 3. The petition further alleged that Kylie had
suffered from T1D and its sequelae for more than six months and would continue to
suffer for life. Id. 7Y 4, 5.

This case was reassigned to me on October 16, 2012. In the initial status
conference, held on November 6, 2012, | presented petitioner with my initial evaluation
of her case. |informed her of omnibus proceedings in which multiple, eminently

! Because this unpublished decision contains a reasoned explanation for the action in this case, I intend
to post this decision on the United States Court of Federal Claims' website, in accordance with the E-
Government Act of 2002, Pub. L. No. 107-347, § 205, 116 Stat. 2899, 2913 (codified as amended at 44
U.S.C. § 3501 note (2006)). In accordance with Vaccine Rule 18(b), petitioner has 14 days to identify
and move to delete medical or other information, that satisfies the criteria in § 300aa-12(d)(4)(B). Further,
consistent with the rule requirement, a motion for redaction must include a proposed redacted decision.

If, upon review, | agree that the identified material fits within the requirements of that provision, | will
delete such material from public access.

2 National Childhood Vaccine Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755. Hereinafter, for
ease of citation, all “§” references to the Vaccine Act will be to the pertinent subparagraph of 42 U.S.C.
§ 300aa (2006).



gualified experts testified that the hepatitis B vaccine does not cause T1D.
Acknowledging that this case involves the HPV vaccine, | referred petitioner’s counsel
toa Program decision in which | addressed the issue of vaccine causation of T1D in
general.

On November 27, 2012, petitioner filed a motion for a dismissal decision.*
Believing that she will be unable to prove causation if she proceeds in the Program,
petitioner requests that her case be dismissed. Further, as indicated in petitioner’s
motion, the parties have agreed to bear their own costs.®

Under the Act, a petitioner may not be given a Program award based solely on
the petitioner’s claims alone. Rather, the petition must be supported by either medical
records or by the opinion of a competent physician. 8§ 13(a)(1). To receive
compensation under the Program, a petitioner must prove either 1) that she suffered a
“Table Injury” —i.e., an injury falling within the Vaccine Injury Table — corresponding to
one of her vaccinations, or 2) that she suffered an injury that was actually caused by a
vaccine. See 88 13(a)(1)(A) and 11(c)(1). Actual causation must be demonstrated
under the rubric set forth in Althen v. Sec’y, HHS, 418 F.3d 1274, at 1278. Because the
vaccine alleged to be causal in this case is not associated with a Table Injury, petitioner
cannot demonstrate a Table case. Further, as petitioner acknowledges in her motion,
the record does not contain preponderant evidence sufficient to demonstrate that
petitioner’s alleged injury was vaccine-caused. As discussed during the November 6,
2012 status conference, petitioner’s case falls short of the Althen requirements.

% See Hennessey v. Sec'y, HHS No. 01-190V, 2009 WL 1709053 (Fed. Cl. Spec. Mstr. May 29, 2009)
review denied, decision aff'd, 91 Fed. CI. 126 (Fed. Cl. 2010).

* Petitioner has titled her motion: “Petitioner[’s] Motion for Voluntary Dismissal.” As filed, this motion does
not clearly indicate the method by which petitioner intends to exit the program. Furthermore, the desired
method of exit cannot be gleaned from the statements within the motion. Under Vaccine Rule 21(a),
there are two ways in which a petitioner may voluntarily dismiss her case. A petitioner may file “a notice
of dismissal at any time before service of respondent’s [Rule 4] report.” Vaccine Rule 21(a)(1)(A). This
option, resulting in a “dismissal decision,” preserves a possible right to file a civil suit in another court.
Alternatively, the parties may stipulate to a dismissal. Vaccine Rule 21(a)(1)(B). This second option,
resulting in an “order concluding proceedings,” may foreclose a petitioner from filing a civil action in
another court. Here, petitioner’s counsel indicates in petitioner’s motion that she has informed petitioner
“that a voluntary dismissal will not preserve [her] right to file a tort suit.” This suggests that petitioner
intends to voluntarily dismiss her case via a stipulation of dismissal. The motion, however, has not been
signed by “all parties who have appeared in the action” as required by Vaccine Rule 21(a)(1)(B), nor does
its title contain the word “stipulation.”

Due to the confusion over petitioner’s chosen form of voluntary dismissal, my law clerk contacted
petitioner’s counsel. After he referred petitioner’'s counsel to Vaccine Rule 21(a) and the “Guidance to
Petitioners on How To Exit the Vaccine Program” (available on the Court of Federal Claims website),
petitioner’s counsel sent an e-mail to my chambers on November 28, 2012, stating petitioner’s intention to
“proceed with this claim by filing a motion for a dismissal decision” to preserve petitioner’s “right to file a

future civil suit.”

° Although no reason is given for this concession, it appears as though the claim may have been untimely
filed.



Accordingly, it is clear from the record in this case that petitioner has failed to
demonstrate either that she suffered a “Table Injury” or that her injuries were “actually
caused” by a vaccination. Thus, this case is dismissed for insufficient proof. The
Clerk shall enter judgment accordingly.®

IT 1S SO ORDERED.

s/Denise K. Vowell
Denise K. Vowell
Special Master

® To preserve whatever right petitioner may have to file a civil action in another court, she must file an
“Election to File a Civil Action” which rejects the judgment from this court within 90 days of the date
judgment was filed.



